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CURRENT TOPICS 


Mr. T. H. Bischoff 


It is with deep regret that we record the death of Mr. THoMas 
Hume BiscuorF on 27th July, at the age of 65. His services 
to The Law Society, and particularly as chairman of the 
Legal Education Committee from 1928 to 1937, are well 
known. From 1923 to 1937 he was a member of the Council. 
Educated at Rugby and Trinity College, Oxford, he became 
a solicitor in 1910. He became a partner in Bischoff & Co. 
in 1914. He served in the R.F.A. in the 1914-18 war and 
received the Military Cross and was twice mentioned in 
despatches. He was chairman of the board of management 
of the Great Ormond Street Hospital for Sick Children. We 
mourn the loss of an outstanding solicitor who served his 
profession and his country with unfailing ability and zeal. 


Notice to Quit Served on the President 

THE practical result of Moodie v. Hosegood (see post, pp. 495, 
499), in which the House of Lords held Thynne v. Salmon 
1948] 1 K.B. 482 and Smith v. Mather 1948) 2 K.B. 212 
to have been wrongly decided, is that the procedure whereby 
a landlord determines a contractual tenancy after death of the 
tenant by notice to quit served on the President of the Probate, 
Divorce and Admiralty Division will not be effective to 
prevent his widow or member of the family residing with him 
at the time of his death from having the protection of the 
Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, 
as a tenant within the meaning of s. 12 (1) (g) of the 1920 Act. 
Moodie v. Hosegood decides that s. 12 (1) (g) applies to a 
tenant who dies whether he is a contractual tenant or a 
statutory tenant at the date of his death. The result is that 
in the majority of the cases where the tenant of controlled 
premises dies, there will be little point in serving notice to 
quit, because as a rule either the widow or some member of 
the tenant’s family is found to be living with the tenant 
immediately before his death. 

Law of Intestate Succession 


THE report of the Committee on the Law of Intestate 
Succession (Cmd. 8310, Stationery Office, 9d., 28th 
July), of which Lorp Morton oF HENRYTON was 
chairman, recommends that when a person dies intestate 
leaving a surviving spouse, the latter should receive (a) the 
personal chattels ; (b) the benefit of a charge on the residuary 
estate in the sum of £5,000, free of death duties and costs ; 
(c) interest on £5,000 at £4 per cent. per annum, payable, in 
the first place, out of the income of the residuary estate ; 
(d) in certain circumstances, an option to purchase the 
deceased's interest in the matrimonial home at a fixed price; 
(e) a life interest in half the remaining estate with power to 
redeem such interest for a capital sum, if there are issue ; 
(f) the benefit of a further charge on the residuary estate in 
the sum of £15,000 and half the remaining estate absolutely, 
if there are parents or brothers or sisters of the whole blood 
or issue of such brothers or sisters, but no issue of the intestate ; 
(g) the whole of the residuary estate absolutely if there are no 
issue, parents or brothers or sisters of the whole blood or issue 
of such brothers or sisters. | The next of kin of the deceased 
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should receive (i) if they are issue, the whole of the residuary 
estate on the statutory trusts, subject to the provision made 
for the surviving spouse ; (ii) if they are parents, or brothers 
or sisters of the whole blood or issue of such brothers or sisters, 
half the remaining estate after provision has been made for 
the spouse ; (iii) no share at all, if they are kin more remote 
than brothers or sisters of the whole blood or issue of such 
brothers or sisters. The provisions set out above should also, 
it is proposed, apply to cases of partial intestacy. No provision 
should be made out of the estate of an intestate for an 
“unmarried wife,’’ nor further provision for illegitimate 
children. As there is some doubt on the subject, it should be 
made clear that the Inheritance (Family Provision) Act, 1938, 
is applicable to cases of partial intestacy, and the Act should 
also be made to apply to cases of total intestacy. 


Solicitors’ Deductions for Entertainment Expenses 

Mr. JusTIcE ROXBURGH’s decision in Bentleys, Stokes and 
Lawless v. Beeson (Inspector of Taxes), on 27th July (The Times, 
28th July), will give satisfaction to all members of the 
profession. In enjoying the fruits of this victory they will 
not forget to be grateful to the solicitors who had the courage 
to test the matter in open court. It is important to note the 
exact limits of the decision. Sums of money had been expended 
by partners in a firm of solicitors in entertaining clients to 
lunch or dinner on occasions when professional advice was 
given and was charged for in the ordinary way. It was 
convenient for the clients, who might otherwise have taken 
their work elsewhere, because many of them carried on business 
some little distance away, and the partners were also thereby 
freed for general work in the office at other times. The learned 
judge held that the expenditure in question was wholly and 
exclusively laid out for the professional purposes of the 
appellant firm, within r. 3 (a) of the rules applicable to 
Cases I and II in Sched. D of the Income Tax Act, 1918. 
His lordship held that the test as to whether the expenditure 
was necessary, applied by the Special Commissioners, was 
erroneous. He further held that the fact that the expenditure 
involved hospitality did not make it less exclusively an 
expenditure for a business purpose. The fact that the partner 
who entertained the client himself derived a degree of 
gratuitous sustenance was also immaterial. It was a necessary 
incident, as he could not sit eating and drinking nothing, while 
his guest ate and drank. Of course the decision is not a 
carte blanche to solicitors to charge as expenses for income 
tax purposes all entertainment expenses, irrespective of the 
oceasion on which they were incurred. Circumstances such 
as those in the case before Roxburgh, J., are of sufficiently 
frequent occurrence, however, to enable inspectors in future 
to admit deductions, and although they can ask for strict 
evidence in every case, it is not to be expected that they will 
make it a general practice to do so. 


Amendments of the County Court Rules 

THE County Court (Amendment) Rules, 1951 (S.I. 1951 
No. 1354 (L.7)), which came into operation on 3rd August, 
made a number of changes in and additions to the existing 
rules. A new Order 404 lays down the procedure for 
applications to a county court for a new tenancy under Pt.II 
of the Leasehold Property (Temporary Provisions) Act, 
1951 (as to which see p. 427, ante). A new r. 14 to Order 46 
prescribes the procedure on applications under Pt. II of the 
Maintenance Orders Act, 1950, for registration of a mainten- 
ance order in the sheriff court in Scotland or the court of 
summary jurisdiction in Northern Ireland within whose 
jurisdiction the defendant is. Other amendments include 


SOLICITORS’ 


August 4, 1941 


JOURNAL 


(i) the abolition of substituted service by post in the case of 
documents which the court now has power to order its officers 
to serve by post ; (ii) the abolition of the rule that payment 
of money into court automatically reduces the scale of costs 
to that applicable to the amount remaining in dispute ; and 
(iii) the provision of an additional scale for fixing the 
remuneration of a referee under the Landlord and Tenant 
Act, 1927. 
Report of H.M. Land Registry for 1950-51 


THE report on the work of H.M. Land Registry for 1950-51 
states that in the Registration of Title Department the chief 
event of the year has been the reduction in land registration 
fees effected by the Land Registration Fee Order, 1950, which 
came into operation on the Ist October, 1950, and abolished 
fees for the registration of charges accompanying transfers 
for value of land. So far it has saved mortgagors approxi- 
mately £30,000 and in a full year the saving will be between 
£50,000 and £60,000, assuming the number of cases lodged for 
registration is substantially the same. The present fees are 
now lower than they were in 1914. It is stated that as a 
result of reductions the public in their dealings with the 
Registry have so far saved at least £200,000. During the 
past vear staff have been employed, mainly on overtime, in 
checking the registers for correct filing, extracting damaged 
or worn registers and repairing or retyping them. The 
condition of the registers, of which there are more than 
1,030,000, will soon be brought to a satisfactory standard. 
The practice has been continued of setting restrictive covenants 
out in full on the register when the entry does not exceed 
a page of the register in length. In other cases photographic 
copies of restrictive covenants have been issued attached 
to the land certificates. The aim has been to make the 
land certificate as informative as possible and save solicitors 
the trouble of having to bespeak copies of documents referred 
to on the register. All applications to register notices of 
deposit of land or charge certificates, discharges of registered 
charges and cancellations of creditors’ notices and bankruptcy 
inhibitions are now automatically expedited. 


Land Charges and Agricultural Credits Departments 

DvurinG the year 1,438,967 applications for certificates of the 
result of official searches were received in the Land Charges 
Department, an’increase over the previous year of more than 
85,000. In all cases where the applications were received by 
the first post (except Saturdays) the certificates were issued 
on the same day. Even when applications were received later 
in the day, including those where the delay resulted from their 
having been addressed to H.M. Land Registry in Lincoln’s 
Inn Fields so that they had to be specially transported to 
Kidbrooke, certificates were in the great majority of cases 
despatched on that day and in all cases on the next day. This 
service cannot be previded on Saturdays; in the case of 
applications received on that day the results are posted on 
the following Monday. The measures described in_ the 
report for 1949 for minimising the inconvenience to London 
solicitors of the removal of the department to Kidbrooke have 
been maintained. The arrangements whereby volumes of the 
register sent to the Land Registry for photo-copying may, in 
cases of urgency, be inspected there by appointment instead 
of at Kidbrooke, have been used by solicitors two or three 
times a week throughout the year. In the Agricultural Credits 
Department, throughout the whole period, certificates of the 
result of official searches were issued on the day of the 
application. The numbers of official searches for the years 
1946 to 1950 inclusive were 4,695, 6,211, 7,828, 9,177 and 
11,050, respectively. 
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INFANTS’ SETTLEMENTS 


In these days nothing is more common than the desire of 
a parent to settle property upon his infant children, and 
since, in many cases, this desire springs from a consideration 
of the present level of taxation it is necessary to keep in 
mind, when drafting such a settlement, not only income tax 
and sur-tax but also the possible incidence of estate duty. 
The difficulties likely to be encountered in the direction of 
income tax and sur-tax are to be found largely in the Finance 
Acts of 1936 (s. 21) and 1938 (s. 38). The difficulties in the 
way of estate duty are to be found by reason of those 
limitations of the settlement which must be included to avoid 
the operation of the two last-quoted enactments. 


Revocation 

If, by the terms of the settlement, it can be revoked by 
any person at any time so that the settlor or the settlor’s 
wife or husband may become beneficially entitled to any 
part of the settled property or income thereof, then any 
income arising under the settlement from such property 
comprised in the settlement in any year of assessment shall 
be treated as the income of the settlor for that year and not 
as the income of any other person: s. 38 (2) of the Finance 
Act, 1938. It will be observed that it is necessary that the 
power of revocation should be in the settlement itself, and 
difficult questions will arise if the assets of the settlement 
include shares in a company controlled by the settlor and 
if it is suggested that the formation of the company or the 
assumption of control of the company was part and parcel 
of the scheme of the settlement. In this connection C.J.R. v. 
Morton {1941] S.C. 467 should be compared with C.J.R. v. 
Chamberlain {1943} W.N. 149. In the normal case, however, 
where r9 question of the control of companies arises, it is 
sufficient to remember that the settlement should be declared 
to be irrevocable. 

The provisions of s. 38 (2) of the Act of 1938 are subject 
to one exception : If the power to revoke cannot be exercised 
within six years of its inception then the income will not be 
deemed to be the income of the settlor until such time as the 
power to revoke can be exercised. 


Ultimate Trusts 

If the settlor or the wife or husband of the settlor has any 
interest in any income arising under or property comprised 
in the settlement, any income of the settlement arising during 
the life of the settlor which is not distributed shall be treated 
as the income of the settlor, provided that if the settlor’s 
interest is in part of the funds only then a proportionate part 
only of the income of the settlement shall be treated as his 
income: s. 38 (3) of the Finance Act, 1938. The nature of 
the “interest” is defined by s. 38 (4) in very wide terms, 
so wide that even the remotest possibility of a resulting trust 
for the settlor or the settlor’s wife or husband is enough to 
bring s. 38 (3) into operation. An exception is, however, 
made by s. 38 (4) (a) (iv) where the settlor’s possible interest 
is contingent upon the bankruptcy of a beneficiary or upon 
the death under twenty-five years or a lower age of anyone 
who would become a beneficiary at that age. Hence, provided 
that the child’s interest is to vest at twenty-five years or 
earlier, no difficulty will arise under s. 38 (3). If it is desired 
to postpone vesting beyond that age it is necessary to have 
an ultimate contingent gift to somebody with perpetual 
succession. Such an alternative gift would, for example, be 
necessary if it were desired to settle upon the settlor’s child 
for life with remainder to his children. In such a case it 
may be that the child never does have children, and if that 


were so the resulting trust for the settlor would come into’ 
operation not because of the death of someone who would 
have taken an interest but because that person never came 
into being. 

When such an ultimate limitation is framed the gift to the 
body with perpetual succession is, of course, merely inserted 
as a last resort, and there is no objection to inserting other 
limitations to take effect on the failure of the main purpose 
of the settlement. It may be noted in this connection that 
it was decided in Vestey’s Executors v. C.I.R. {1949} W.N. 233 ; 
1 All E.R. 1108, that ‘“‘ wife’’ in this connection does not 
include “‘ widow.’ Hence there would seem to be no objection 
to a contingent gift to the widow of the settlor (or the widower 
of the settlor) to take effect if, and only if, the settlor has 
died before the failure of the prior limitations. The final 
ultimate gift will then be effective if the settlor be still alive 
at the time of such failure. 


Accumulations 

If, during the life of the settlor, any income is paid to or 
for the benefit of a child of the settlor in any year of assess- 
ment the income shall, if the child was an infant and 
unmarried at the commencement of that year, be treated as 
the income of the settlor for that year: s. 21 (1) of the 
Finance Act, 1936. Similarly if accumulated income is paid 
over in similar circumstances it is treated as the income of 
the settlor: zbid., s. 21 (3) (6). By wbid., s. 21 (2), it is 
provided that, unless the settlement is irrevocable, all income 
accumulated for a child shall be deemed to be the income 
of the settlor ; further, the word “ irrevocable’ is given an 
extended meaning. Until the Finance Act, 1938, it was 
necessary to consider what provisions would result in the 
settlement being held to be revocable within these provisions : 
since that Act the matter is in many respects covered by the 
provisions of s. 38 (3) or (4) of the later Act, and it is only 
necessary to consider whether the provisions of the carlier 
Act are in any way wider than those of the later. By 
s. 21 (8) (6) of the 1936 Act a settlement is deemed to be 
revocable if it can be determined by the act or default of any 
person whether or not the settlor or the settlor’s wife or 
husband will gain any benefit thereby, but by ¢hid., s. 21 (8) (c), 
this will not result in the settlement being considered as 
revocable if the determination can only be for the benefit of 
the child and his or her wife, husband or issue. 

Thus, in practice, the principal effect of s. 21 of the Finance 
Act, 1936, is that the income of the settlement will be deemed 
to be that of the settlor if it is payable to or for the benefit 
of his child during a year of assessment at the commence- 
ment of which the child was an infant and unmarried. To 
avoid this it is necessary to provide for the income to be 
accumulated until some time after the child marries or 
attains twenty-one. It is very usual to provide for accumu- 
lation until the child attains the age of twenty-two years, 
but this practice has its dangers, which will be more obvious 
when the incidence of estate duty has been considered. 
Death of Settlor within Five Years 

It is hardly necessary to say that if the settlor dies within 
five years of making the settlement estate duty will be 
payable upon the settlement funds. This liability cannot be 
avoided and can only be guarded against by an insurance 
policy against such a death. 

Death of Settlor beyond Five Years 

There will be a charge to estate duty in the event of the 

settlor dying after the child attains the age of twenty-one 
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years but before he or she has become entitled to have the 
income paid over. By s. 164 of the Law of Property Act, 
1925, the only period of accumulation open to the settlor 
is the duration of his own life. If, however, the settlor dies 
whilst his child is still under twenty-one years the income 
will, by s. 31 (2) (ii) of the Trustee Act, 1925, continue to be 
accumulated as an accretion to the capital of the fund. 
Hence there will be no change in the beneficial interests upon 
the death of the settlor. Suppose, however, the settlor to 
die after the child has attained twenty-one but before he 
attains twenty-two or whatever age is provided for in the 
settlement. There is no power to continue the accumulation 
and there is a passing upon the death of the settlor of the 
whole settled fund which is chargeable to estate duty under 
s. 1 of the Finance Act, 1894 (see Re Bourne’s Settlement 
Trusts |1946) 1 All E.ik. 411). The reason for this liability, 
which at first sight may seem rather surprising, is seen if the 
position is looked at from the viewpoint of the ultimate 
beneficiary who is entitled upon the premature death of the 
child. Until the death of the settlor the income is being 
accumulated by way of accretion to capital, but when the 
trust for accumulation comes to an end the income is no 
longer to be rolled up for his benefit as an addition to capital. 

It is possible, but not certain, that this liability to estate 
duty may be limited by inserting a limitation in the settle- 
ment that, in the event of the accumulations being brought 
to a premature end by the death of the settlor after the 
child attains twenty-one years, then the income will be paid 
to him for life, or until the normal ending of the accumulations 
period, whichever shall be shorter. If this is done it is 
possible that estate duty will be chargeable not under s. 1 
of the Finance Act, 1894, upon a passing for the whole fund, 
but under s. 2 (1) (d) of that Act upon the value of the 
“interest arising.” 

The fundamental difficulty arises because, by reason of 
s. 21 of the Finance Act, 1936, it is necessary to ensure that 


Procedure 


I—WHOSE 
IN many solicitors’ offices there is a lack of consistency in 
approach to matters of practice and procedure in litigation. 
Principals and staff tend to regard such details in the ordinary 
way as falling within the exclusive domain of the general 
or common law clerk. ‘ Bloggs! Take the next step in 
X v. Y, please—whatever it is.”” If, however, something 
goes amiss (not necessarily through any fault of Mr. Bloggs) 
with the course of an action, precedent books and recollections 
are ransacked at all levels, and finally papers are sent to 
counsel to advise what amendments, applications and other 
devious means (if any) are available to put the procedure 
back on the rails. A little adversity sharpens interest in the 
dullest subject. 

Now there are at least two categories of knowledge and 
skill with regard to litigious practice. There is the very 
useful accomplishment of knowing one’s way about the court 
offices, where to obtain particular forms, how proceedings of 
various kinds are issued, affidavits filed and copies bespoken, 
and what copy correspondence should look like to the critical 
eye of a judge. These and very many other similar matters, 
vital as they are as operations in the process of going to law 
for one’s client, are indeed proper to be left to the indefatigable 
Bloggs. For guidance in this kind of routine your practised 
clerk does not set much store by books, though it should 
never be held against a practice book that it explains the 
mechanism of a proceeding. If some more experienced 
colleague or acquaintance cannot help him to his depth when 
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the income does not come into the hands of the child in the 
year of assessment in which he or she attains twenty-one or 
marries. In order to effect this there must be some period 
of time, unless the child marries early, between his majority 
and his becoming entitled to have the income paid over to 
him. Unfortunately, if the settlor dies within that period 
a charge to estate duty will be inevitable. It is therefore 
desirable to limit that period so far as possible : in particular 
no attempt should be made to direct accumulations until 
the child attains twenty-five or some such age. The aim 
should be to close the accumulations as early as possible, 
having regard to s. 21 of the Finance Act, 1936. It is always 
possible to close the period earlier than the child’s twenty- 
second birthday : how much earlier depends upon the date 
of his or her birth and upon whether he or she marries early. 
With this in mind the direction to the trustees should be to 
accumulate until the earliest of the following three events : 
The death of the settlor. 
The first day of the year of assessment to income tax 
next after that in which the child attains his or her majority. 
The first day of the year of assessment to income tax 
next after that in which the child marries. 

The last-mentioned limitation is useful in that, if the 
marriage takes place sufficiently early (i.e., more than twelve 
months before the 6th April next after the child’s majority), 
there will be no period at all during which the death of the 
settlor would result in a charge to estate duty. It has in it, 
however, a rather remote danger. If the child married very 
early and his or her wife or husband died very soon after- 
wards it is possible that the child would have income paid 
over to him or her in a year of assessment at the commence- 
ment of which he or she was an infant and was unmarried 
(although previously married). The chance seems to be very 
remote. 

G. b. G. 


PIGEON ? 


he senses dangerous waters, the wise clerk will seek the aid 
of the very helpful officials in the court offices. 

But there are many matters of procedure which—and we 
mean no disrespect to the general or outdoor clerk—call 
emphatically for skilled attention or supervision. While it 
does the most junior clerk no harm, for instance, to know 
when to use an ordinary and when a specially endorsed writ, 
or what directions are appropriate to a particular case, these 
and all such matters of policy are, if we are honest with 
ourselves, the job of nobody but the solicitor or managing 
clerk having the conduct of the case, subject to the advice 
of counsel. 

It is with this latter type of procedure point that it is 
proposed to deal in a short series of articles in these columns, 
based largely on reported cases ancient and modern. The 
writer hopes that the rules and decisions to which he will 
call attention may be of interest to all concerned with 
litigation ; he would deprecate, with due diffidence and 
respect, any notion on the part of readers of this journal 
that the topics raised are of exclusive concern to “ the 
clerks,’ and not worthy of serious consideration by the 
practitioner himself. 

This perhaps belated plea for the importance of practical 
points finds reinforcement in some recent words of Devlin, J., 
in Hill v. Luton Corporation (1951) 1 All E.R. 1028. In 


that case, to which we shall have occasion to refer more 
particularly in a later article, the endorsement of the writ 
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—a general endorsement—claimed “‘ damages for negligence 
and breach of contract.’”’ The plaintiff had been injured 
in an accident involving a motor omnibus belonging to the 
defendant authority. Now the Court of Appeal in Marshall 
v. London Passenger Transport Board |1936| 3 All E.R. 83 
had given a reminder that, although, as Ord. 3, r. 2, tells 
us, it is not essential in a general endorsement to state the 
precise nature of the plaintiff's claim, it is apparent from the 
forms appended to the R.S.C. as examples of general endorse- 
ments (Appendix A, Pt. II1) that the plaintiff must give the 
defendant some general idea of the nature of his claim. 
Romer, L.J., said, at p. 90, that it was not sufficient for a 
plaintiff to endorse a claim for damages for breach of contract 
or for negligence without indicating the contract which is 
alleged to have been broken or the duty which the plaintiff 
says the defendant has failed to perform. 

Having referred to this passage, Devlin, J., in Hill’s case, 
recorded that he had been informed that on a particular 
recent day taken at random twenty-three out of twenty-eight 
writs issued (i.e., presumably of this type) bore endorsements 
which were defective for insufficient particularity. His 
lordship went on: “I mention this in passing because it is 
regrettable that the requirements for this type of endorsement 
quite clearly laid down by the Court of Appeal fifteen years 
ago are still so generally ignored. Solicitors and others 
responsible for drafting endorsements should take warning 
that neglect in this respect may lead to expense and incon- 
venience, and, perhaps, to disaster to their clients, which in 
turn may lead to charges of professional negligence.” 


Costs 


SOLICITORS’ 


JOURNAL [Vol. 95} 493 


It would not be difficult to make the flesh of a solicitor 
creep with a recital of the misadventures which might befall 
if a vigilant eye were not kept on the course of an action 
at law. One trap which is so well known that we venture to 
note it again here—for it is the familiar which is most often 
overlooked—is the rule requiring that the person serving a 
writ of summons shall within three days at most after such 
service endorse the writ with a memorandum of the day of the 
week and month of the service (Ord. 9, r. 15). ‘* Otherwise,” 
the rule proceeds, “ the plaintiff shall not be at liberty, in 
case of non-appearance, to proceed by default.”” If the writ 
is served by an agent at a distance it may be particularly 
difficult to ensure compliance with this rule. Moreover, it 
was held in Hamp-Adams v. Hall \1911| 2 Kk.B. 942 that 
omission to make the endorsement in time not an 
irregularity which could be waived, with the result that the 
service was vitiated and the default judgment obtained was 
irregular. The court set it aside with some reproving remarks 
about the slip which had been made in the court offices in 
allowing judgment to be entered in the circumstances. 
Presumably the plaintiff re-served his writ. 

In spite of this stern decision, however, there is power 
under Ord. 64, r. 7, for the court or a judge to enlarge the 
time appointed by the rules for doing any act or taking any 
proceeding, and that even though the time so appointed 
has already elapsed. It is confirmed in the notes in the 
Annual Practice that the time for endorsing the memorandum 
of service on a writ may be so enlarged notwithstanding the 
Hamp-Adams decision, which thus loses some of its terror. 


JF. J. 


Was 


COSTS IN CRIMINAL AND MAGISTERIAL 


PROCEEDINGS—II 


MAGISTRATES’ COURTS 

WHERE a defendant is committed for trial, the prosecution may 
ask for their legal costs, on form B, to be paid from public 
funds under the Costs in Criminal Cases Act, 1908, at the end 
ot the preliminary hearing ; witnesses (on both sides) are 
paid on form A (for these forms see Stone (1951), p. 2573). 
Expenses of witnesses as to character must be specially allowed. 
Where the defendant is discharged, the prosecution may still 
ask for their legal costs and expenses and presumably most 
magistrates will grant them. So far as the defendant's 
costs are concerned, where he is discharged on a preliminary 
examination, the examining magistrates may, if of opinion 
that the charge was not made in good faith, order the 
prosecutor to pay some or all of his costs, but the prosecutor 
may appeal if the amount ordered to be paid by him exceeds 
£25 (see s. 6 (3) of the Act of 1908). The defendant may be 
awarded his costs from public funds under the Criminal 
Justice Act, 1948, s. 44, where he is discharged and it is 
clear that a mistake has been made or there is no foundation 
for the charge. Costs are never awarded against him on 
committal for trial but, when he is convicted on indictment, 
he may be ordered to pay the costs of the prosecution on thie 
preliminary examination as well as those at the court of 
trial (see s. 6 (1) of the Act of 1908). 

Where a defendant is convicted by magistrates of any 
offence, whether indictable or summary, or an order is made 
against him in any proceedings, he may be ordered to pay 
costs (see s. 6 (1) of the Act of 1908 ; Summary Jurisdiction 
Act, 1848, s. 18, and other Acts). By the Criminal Justice 
Administration Act, 1914, s. 31, magistrates may order either 
party to pay costs on an application for an order for the 


payment of money or for the variation, revocation, revival 
or enforcement of such an order. The amount awarded should 
be fixed and stated by the magistrates (XR. v. Pwllheli Justices ; 
ex parte Soane {1948} 2 All E.R. 815; 92 Sov. J. 634). The 
view is taken in Stone (1951), p. 81, that a defendant cannot 
be ordered to pay costs unless there be a conviction or order 
or (presumably) s. 31 of the 1914 Act, supra, applies. Where 
a defendant is fined not more than five shillings there must 
be an express order if he is to pay costs as well (Summary 
Jurisdiction Act, 1879,s.8). On the making of a probation order 
or order for absolute or conditional discharge, the defendant 
may be ordered to pay court fees as well as legal and witnesses’ 
costs (fifteen shillings in the case of an indictable offence 
dealt with summarily pursuant to the Criminal Justice Act, 
1925, s. 24, and, usually, four shillings for other offences). 
If he is fined, however, payment of the court and police fees 
(for service of process) may not be imposed in addition to 
the fine (Criminal Justice Administration Act, 1914, s. 5). 
Where an order is made on complaint, the court lees are 
usually eight shillings and sixpence. 

It would seem that there is no limit to the 
payable to witnesses where the defendant is ordered to pay 
them, but many magistrates’ courts do not in fact allow pay- 
ment in excess of the scales laid down by the Witnesses’ 
Allowances Regulations, 1948 (see ane, p. 475). Defending 
advocates should always be vigilant to see that witnesses do 
not ask for excessive expenses against the defendant and 
should insist in doubtful cases on the witnesses coming 
forward to explain their claims, 

May imprisonment be imposed in default of payment of 
costs? Subject to the Money Payments (Justices Procedure) 


allowances 
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Act, 1935, it seems that it may be imposed on conviction for 
a summary offence by virtue of the Summary Jurisdiction 
Act, 1848, s. 18. Where, however, a conviction is for an 
indictable offence (as defined by s. 1 of the Act of 1908), 
it is open to doubt whether or not the costs may be recovered 
only as a civil debt (see s. 6 (5) of the Act of 1908); the 
better opinion seems to be that these costs are also recoverable 
in the same way as a fine under s. 18, so that (subject as 
aforesaid) imprisonment may be imposed in default of pay- 
ment of costs without the civil debt procedure being followed. 
Where costs are imposed in addition to a pecuniary penalty, 
the scale of imprisonment will be regulated by the Summary 
Jurisdiction Act, 1879, s. 5; where no pecuniary penalty 
is imposed, the imprisonment for non-payment of costs must 
not exceed one month (Summary Jurisdiction Act, 1848, 
ss. 18 and 24). 

The prosecutor or complainant on dismissal of the case may 
be ordered to pay the defendant's costs (Summary Juris- 
diction Act, 1848, s. 18; Criminal Justice Administration 
Act, 1914, s. 31). The general view seems to be that costs 
may be awarded against tiie prosecution in all proceedings, 
including all indictable offences dealt with summarily. An 
award of 250 guineas costs against the prosecution is recorded 
at 112 J.P. News. 781. Where a summons is withdrawn by 
leave of the magistrates, the view is expressed at 67 J.P. News. 
441 and 10+ J.P. News. 13 that the informant or complainant 
may be ordered to pay the defendant’s costs. 

It seems tiat there is no power to award costs in proceedings 
under the Small Tenements Recovery Act, 1838 (see Stone 
(1951), p. 1391). At 114 J.P. News. 294 the view is expressed 
that magistrates cannot award costs against the defendant 
in proceedings by the police (as opposed to those by a private 
person) to bind the defendant over to be of good behaviour. 

Where a juvenile is himself ordered to pay costs by 
magistrates, they must not exceed the fine (Children and 
Young Persons Act, 1933, s. 59). 

There is no appeal to quarter sessions against a probation 
order, order of conditional discharge or order to pay costs on 
conviction made by a magistrates’ court, apart, of course, 
from the right of appeal against the finding of guilt (Criminal 
Justice Act, 1948, s. 36), unless a statute expressly gives 
a right of appeal against an order to pay costs (see RK. v. 
London (County) Quarter Sessions; ex parte Bowes |1950) 
2 All E.R. 1043). It would seem that unless a statute 
expressly gives the prosecutor or complainant a right of appeal 
against an order to pay costs on dismissal (as s. 6 (3) of the Act 
of 1908 does), he cannot appeal against such an order to 
quarter sessions (Benson vy. Northern Ireland R.T.B. {1942} 
A.C. 520). 

Where a solicitor appears on a legal aid certificate granted 
under the Poor Prisoners’ Defence Act, 1930, he may be 
granted an additional £1 11s. 6d. for every day on which an 
adjourned hearing (other than a mere remand) takes place ; 
he may also be granted travelling expenses for himself and 
his clerk (on the scale Jaid down by the Witnesses’ Allowances 
Regulations, 1948) plus his out-of-pocket expenses (Costs of 
Poor Prisoners’ Defence Regulations, 1930; see Stone (1951), 
p- 2639). 

Where no costs are awarded against the defendant, the 
costs of the prosecution in an indictable offence dealt with 
summarily may be paid out of public funds pursuant to the 
Act of 1908 ; the personal and travelling expenses of witnesses 
on both sides go on form C and the legal costs of the prosecu- 
tion and the fees of expert witnesses go on form D. The 
defendant, if acquitted and clearly prosecuted by mistake 
or without foundation, may also apply tor his legal costs 


SOLICITORS’ 


JOURNAL August +, 1951 


under the Criminal Justice Act, 1948, s. 44, if costs are not 
awarded against the prosecutor (assuming he has not been 
defended as a poor person). Application should always be 
made by both sides to the magistrates for their legal costs, 
where appropriate, especially in private prosecutions. The 
Witnesses’ Allowances Regulations, 1948, supra, apply 
to the payment of witnesses in indictable offences dealt 
with summarily and the expenses of witnesses as to character 
only must be expressly allowed. 

If the offence is a non-indictable one (as defined tnfra) or 
the proceedings are civil, there is no power to order the costs of 
either side to be paid from public funds (excepting here, of 
course, legal aid for poor defendants). The legal costs of 
both sides and the expenses of their witnesses must be borne 
by each party, if no order is made that the other shall pay them. 
In the case of police prosecutions this generally means, ot 
course, that the expenses of the police witnesses merely 
come from the public pocket by another route, but, until Pt. I1 
of the Legal Aid and Advice Act, 1949, becomes effective, 
the expenses of all other magisterial proceedings must be 
borne by the parties. Some magistrates will assist deserving 
cases by contributing to legal costs from the Poor Box. 
In this paragraph the term ‘‘ non-indictable offence ’’ includes 
(1) offences such as careless driving, punishable on summary 
conviction only, (2) offences such as driving while disqualified, 
for which the defendant may elect to be tried on indictment 
but has not done so, and (3) offences such as dangerous 
driving, which are punishable by statute either on summary 
conviction or on indictment and have been dealt with 
summarily from the start (see s. 1 (1) (2) of the Act of 1908, 
as amended in 19-48). 

In Lieck and Morrison on Domestic Proceedings, p. 94, the 
question is raised whether, on an unsuccessful application 
by a wife for an order against her husband, the magistrates 
can still give her costs against him (see also Stone (1951), 
p. 1101). The editors add that it is unusual to give costs 
against the wife. The Guardianship of Infants Act, 1886, 
s. 5, confers a power to order the costs of a mother who has 
been unsuccessful in proceedings under the Act to be paid 
by the father. 

Licensing justices sitting at the general annual or 
adjourned licensing meeting cannot award costs (Boulter v. 
Kent Justices |1897| A.C. 550), but a confirming authority 
may award them (Licensing (Consolidation) Act, 1910, 
s. 13 (3)). It seems that a compensation authority under that 
Act cannot award costs against a party. 

The above is only an outline of the statutes of general 
application: there are statutory provisions relating to costs 
in particular proceedings. 

Legal costs from public funds (including the costs awarded 
at a preliminary examination, i.e., on form B and legal aid 
certificates) are payable to the solicitors concerned at the 
court of assize or sessions where there has been a committal 
for trial. Where there has been no committal for trial, legal 
costs on forms B and D and on legal aid certificates are paid 
at tle next quarter sessions for the appropriate county or 
county borough. Some authorities, however, for administra- 
tive convenience, adopt a different procedure for payment 
of these costs. 

To sum up the matters of importance affecting costs in 
magistrates’ courts :— 

(1) Ina preliminary examination for an indictable offence, 
the expenses of witnesses on both sides may be paid from 
public funds and the legal costs of the prosecution may also 
be so paid on application (whether or not the defendant is 
comunitted). 
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(2) In a preliminary examination where a defendant is 
discharged, he may be awarded his legal and personal 
costs (a) against the prosecutor where the charge is not 
made in good faith, or (0) from public funds where a mistake 
was made or there was no foundation for the charge. 

(3) In the case of convictions by magistrates for any 
offence or the making of orders by them, legal and witness 
costs may be awarded against the defendant. 

(4) In the case of the dismissal or (possibly) withdrawal 
of any proceedings before magistrates (save as in (2)), the 
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prosecutor or complainant may be ordered to pay the legal 
and witness costs of the defendant. 

(5) Costs in magisterial proceedings are payable from 
public funds only where the proceedings are for an indict- 
able offence, as defined in s. 1 of the Act of 1908. Save 
where poor persons procedure applies, the costs of all othe 
magisterial proceedings must be borne by the parties in the 
absence of an order to pay costs against either. 

(6) Licensing justices and compensation authoritics may 
not award costs. A confirming authority may award them. 

G. SW. 


CONTROL: A “WIDOW’S CHARTER” 


] kELY on the currency of a D’Oyly Carte Opera Season and 
the imminence of the Long Vacation for prefacing my observa- 
tions on the House of Lords’ decision in Moodie v. Hosegood 
(reported at p. 499, post) with a quotation from a quartet in 
“ The Mikado ”’: “See how the fates their gifts allot: A is 
happy, B is not; yet B is worthy, I dare say, of more 
prosperity than A...” 

For the decisions of the Court of Appeal in Thynne v. 
Salmon (1948) 1 K.B. 482 (C.A.) and Smith v. Mather |1948} 
2 K.B. 212 (C.A.), which have now been overruled, did make 
the following state of affairs possible: A and B, tenants of 
dwelling-houses to which the Rent Restrictions Acts apply, 
die intestate; A was throughout his tenancy a_ perfect 
nuisance to his landlord, Mrs. A’s conduct contributing largely 
to this nuisance, but despite notice to quit and proceedings 
for possession the landlord was unable to dislodge them, 
the court deciding to adjourn the action generally. B was a 
model tenant, he and his family giving no trouble ; and if 
his landlord could have increased the rent, he refrained from 
doing so. The result of the deaths intestate of the two 
husbands was, however, that Mrs. A became entitled to a 
statutory tenancy of the dwelling-house in which she had 
resided with her deceased husband (without even having to 
pay arrears of rent incurred by her husband: Tickner v. 
Clifton {1929| K.B. 207); while the landlord (possibly 
a recent purchaser from the original landlord) of the far 
worthier B can, by serving a notice to quit on the President 
of the Probate Division of the High Court, expiring before 
the equally worthy Mrs. B can obtain a grant of letters 
of administration from the same source, recover possession 
of the house from her and sell it profitably or use it for immoral 
purposes (I am not suggesting that this is the same thing). 
“Such a landlord,” as Denning, L.J., put it in Baxter v. 
Eckersley, “*. . . gets to work quickly before the widow 
takes out letters of administration’’ (see article on 
“ Devolution and Control”’ in our issue of 25th February, 
1951, and correspondence in our issue of 18th March, 1950: 
94 Sot. J. 125 and 176). 

Denning, L.J., was referring to the consequences of the 
two 1948 decisions (‘‘ many landlords have taken advantage 
of the potentialities newly opened to them ”’), though, in 
fact, neither case actually concerned a widow. In Thynne 
v. Salmon a tenant who had occupied a cottage for some 
fifteen years died intestate leaving two sisters, of whom 
one had resided with him; but the other took out letters 
of administration, and the landlord served her with notice 
to quit. He took proceedings against the resident sister, 
who contended that she satisfied the definition of “ tenant ”’ 
in the Increase of Rent, etc., Restrictions Act, 1920, s. 12 (1) (g), 
as amended by the Increase of Rent, etc. (Restrictions) Act, 
1935, s. 1 (deletion of “‘ dying intestate ’’), i.e., that she was 


“a member of the tenant’s family who was residing with him 
at the time of his death.”’ She might have been, was the 
(majority) decision; but by the preceding para. (f) the 
expression “ tenant ’’ is to include (except where the context 
otherwise requires) any person from time to time deriving 
title under the original tenant ; this fitted the non-resident 
sister who had taken out letters of administration ; and one 
could not have two tenancies, one contractual and the other 
statutory, running at the same time. So the only thing to 
do was to read (g) as designed to provide for widows, etc., 
of statutory tenancies, such tenancies not being transmissible 
by will. The court left open the question what was to happen 
if no one took out letters of administration ; and this was 
settled by Smith v. Mather, when, a widow who was a 
contractual tenant having died intestate leaving two children 
who had resided with her, the landlords served notice to 
quit on the President of the Probate Division as being the 
person in whom the estate had vested under the Administra- 
tion of Estates Act, 1925, s. 9. Proceedings were taken 
against the children, and it was held that despite dissimilari- 
ties_-the President would not, it was thought, be liable for 
rent—the fact that the tenancy did vest in him made any 
claim by the defendants impossible. 


In Moodie v. Hosegood the appellant against an order for 
possession was the widow of a tenant who had held a weekly 
tenancy of the property claimed since 1937 and who had died 
intestate on 20th May, soon after the plaintiff in the action 
had contracted to purchase the reversion. Completion was 
on 22nd June; no grant of administration had been sought, 
and notice to quit was served on the President of the Probate 
Division on 30th June. County court and Courf of Appeal 
gave, as they were of course bound to give, judgment for the 
plaintiff. 

In the House of Lords the report of Lord Morton’s speech 
summarised in the present report concentrates on para. (g) 
(of s. 12 (1) of the 1920 Act) and at the time of writing one 
can but guess at what was made of arguments urging that 
effect ought to be given to the devolution provisions of 
para. (f); very likely their lordships shared the views of 
Bucknill, L.J., who dissented in Thynne v. Salmon; he did 
not think that it would matter if two people were liable for 
rent, and assignment was impossible anyway (the tenancy 
being statutory). Lord Morton notes that para. (g) is governed 
by the qualification ‘‘ unless the context otherwise requires ”’ 
so, for that matter, is para. (f)—but there was, in his view 
(shared by his colleagues), no context to require anything 
but that the widow, who had resided with her husband the 
tenant at the time of his death, was tenant for the purposes 
of the Rent, etc., Restrictions Act, 1933 (containing the 
present restrictions on the right to possession). There was 
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no reason to distinguish between widows of contractual 
tenants and widows of statutory tenants. 

This result has, it is known, been half expected and its 
effects will be far-reaching ; no doubt attempts will be made, 
here and there, to unscramble eggs. As mentioned, I cannot 
say yet how contentions based on the provisions of para. (/) 
may have been disposed of, though possibly the view was 
taken that the context, as found in para. (g), did ‘‘ otherwise 
require’’ in this case, and Bucknill, L.J.’s reasoning, 
summarised above, proved acceptable. I may come back 
to this point in a later article, for it is not a purely academic 
one. The effect of the new decision is, prima facie, that when 
there is a qualified candidate—qualified under para. (g) 

a contractual protected tenancy cannot be part of a deceased 
tenant’s estate. But contractual tenancies are not assimilated 
to statutory tenancies as regards devolution ; a contractual 
tenant who lives alone, say, can leave the tenancy by will, 
and, if he does not leave it by will, either his administrator 
or the President of the Probate Division will take it over. 
It may be the function of the law to do what it can to 
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counteract the caprices of fate, to which I alluded at the 
commencement of this article; but there are, even after the 
overruling of the earlier authorities, possible situations in 
which the unworthy may benefit. 


Thus, one may recall how, at the conclusion of his judgment 
in Thynne v. Salmon, Tucker, L.J., dealt with the possible 
hard case of a tenant whose wife was residing with him at 
the time of his death, and who left the benefit of his tenancy 
to a mistress; the learned lord justice said that it was for 
the Legislature to provide a remedy in language effective 
to achieve its purpose, etc. This is no longer necessary, for 
the new authority would give the widow an absolute right 
to a statutory tenancy. But it does not help the widow who 
discovered her husband’s infidelity during his lifetime and 
left him ; also, one can visualise cases in which the deceiver 
during his lifetime grants a sub-tenancy to the “ other 
woman ’”’; in either case the widow will still find herself 
in the position of the unhappy B, what was her home being 
occupied by the unworthy A. 

R. B. 


HERE AND THERE 


LAW TO THEMSELVES 
Our teachers, the daily papers, never seem to learn, do they ? 
Maybe they’re too busy teaching to have time to bother. 
In particular, they don’t seem to learn much about the law. 
Why should they as long as they can get away with being a 
law unto themselves ? True it is, they all keep on the premises 
during the compilation of each day’s news sheets legal 
gentlemen specially selected for possessing noses particularly 
sensitive to the smell of libels, contempts and_ other 
deleterious matter, but if it’s hot news on the one hand and a 
warning from their private danger sniffer on the other, we 
know, from what happened during the early stages of the 
“acid bath ’”’ case, how readily the editors will throw their 
bonnets over the Law Courts. True, the judges on that 
occasion launched the Olympian thunderbolt of a committal 
order at one of the delinquents, but what was one casualty 
on such a field day ? Another little way they have in Fleet 
Street, which on occasion causes no small anxiety to its 
watch-dogs, is the habit of publishing photographs of accused 
persons being driven away from court during the preliminary 
proceedings before the magistrates. In a case where identity 
was in issue this might, one of these days, cause quite a 
rumpus. It is odd that it hasn’t done so yet. 
NEWS SIEGE 

It is, however, on the law of trespass that Fleet Street casts 
its most contemptuous side glance. All but the most timid 
of us have long acted on the assumption that “ trespassers 
will be prosecuted ”’ is not an expression to be taken au pied 
de la lettre and Fleet Street, never backward, has a firmly 
settled conviction that a Napoleonic indifference to closed 
doors and private landmarks in general entails no_ perils 
or penalties of any sort. Consequently every now and then 
one hears with unfeigned astonishment of the things that 
journalists feel themselves entitled to get up to in the sacred 
cause of life stories, liberty of the Press and the pursuit of 
news values—their lively interest, for example, in the 
domestic surroundings of Dr. Burhop. We ourselves move 
so far without the outermost orbit of scientific circles that 
we should approach his personality, were it necessary for us 
to do so, with that utter absence of prejudice which is born 
of total ignorance. Of the rights or wrongs of his passport 
contretemps we know nothing at all. But the rights or wrongs 
of the “ press-ganging ’’ to which (if the reports in one of the 


weekly reviews are correct in substance and in fact) he has 
been subjected are a good deal easier to weigh up. This is 


what is said to have occurred and, if it didn't, the sooner it is 
refuted the better. On the evening that the news of the 
surrender of Dr. Burhop’s passport was first known, the 
attentions of the journalists who accosted him on his way 
home became so pressing in the public street that he was 
fain to enter his house by a back way. Two journalists then 
entered his garden and (through the french windows rather 
trustfully left open) his house. They were not persuaded 
to withdraw until he telephoned the police, and between 
eleven and midnight the siege was reinforced by about a 
dozen pressmen, who kept their fingers on the door-bell 
sometimes for five minutes at a stretch until the besieged 
disconnected it. Though warned off by a police patrol, they 
did not abandon their guerilla activities till after three in the 
morning. Next day they renewed their activities in relays. 


LEADING CASE ON PRIVACY 


THAT all this amounted to trespass can one doubt ? If, after 
request, the representatives of the Press had failed or neglected 
to remove themselves from the garden they could have 
been removed with, of course, no more force than was 
necessary, always assuming that the force necessary to eject 
a dozen tough journalists was available to the aggrieved 
householder. Had they persisted obstinately enough Chancery 
would have granted an injunction against them, but such 
considerations are shadowy and unsubstantial when weighed 
against the urgent exigencies of a news-hungry editor. Yet 
one would have thought that Lea v. Justice of the Peace, Ltd., 
after all not much over four years old, would not yet have 
yielded to any sweet oblivious antidote in editorial memories. 
In case it has, may -we quote the words of Hilbery, J. : 
“T do not think it can be too strongly emphasised that in 
this country the Press has no right to go upon private property 
or into private places and to intrude upon private people and 
into private rights, and that the conduct and manners 
demanded of them is as high a standard as should be demanded 
of every citizen in a civilised community.” That, you 
remember, was almost the last word in the case of the Press 
photographer and the wedding in Lord Salisbury’s family. 
Disguised in a red carnation, he had infiltrated the wedding 
reception on behalf of one of the less seriously presented 
dailies, had taken a ‘“‘ snap”’ flashlight picture of the bridal 
pair, which earned him an immediate assault from the 
infuriated bridegroom. The stipendiary magistrate convicted 
the bridegroom; a professional journal criticised the 
photographer ; the photographer sued the journal for libel 
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and lost, having provided Sir Valentine Holmes with some richly 
rewarding material for cross-examination. There was the 
3s. carnation purchased between the Abbey ceremony and 
the reception. (“I was going to a party that night and a 
red carnation was more or less a Left Wing emblem. I often 
wear a red carnation.’’) Then there was his statement to 
the best man that he represented “‘ the paper of the times.”’ 
There was quite a long chase in cross-examination for the 
meaning and intent of the phrase, but Hilbery, J., finally 
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made the “kill.” Q.: ‘Do you care to tell me why you 
used that form of words?” 4A.: “ Because I hoped he 
would think it was The Times.”’ Judge: “ It is a great pity 
you did not say so ten minutes ago.’’ Hilbery, J., was in 
no two minds about his ruling that there was no “ high 
mission to portray to the vulgar, the idly curious . 
the private lives of other people.”” There in law the matter 
rests at present. 
RICHARD Roe, 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
), addressed 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 
to the Editorial Department, 88-90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed en 


Intestacy: Life Interest—LETTERS OF ADMINISTRATION 
GRANTED TO WibpOW—AVOIDANCE OF GRANT DE BONIS 
Non ON DEATH OF WIDOW 

Q. A died in May, 1950, intestate, leaving him surviving his 
widow (B) and his three children, all over the age of twenty-one. 
Letters of administration were granted to B in June, 1950, she 
having applied in person for the grant and presumably having 
sworn erroneously that there was no life interest. In fact the 
estate consists of a freehold house, the present value of which 
is about £1,800, money amounting to less than £100 and furniture 
and effects. The house is subject to a mortgage debt to a building 
society amounting to £135 at the time of death. There were no 
other debts and the funeral expenses amounted to £35. The 
money has been paid over to B and she is residing at the house 
(in which A resided), and wishes to continue to reside there, she 
paying the mortgage instalments and all outgoings. The three 
children are all agreeable to this and are content to wait until 
the death of B for their shares of the estate to which they are 
entitled under the Administration of Estates Act, 1925. Also 
B is content to occupy the house instead of receiving the balance 
of the money payable to her under the Act. It seems that if 
matters are allowed to remain as they are a grant de bonis non 
would be necessary on the death of B. Could this be obviated 
by B new executing an assent to the property vesting in herself 
and the three children jointly, upon trust to sell the same and 
upon trust to hold the proceeds of sale upon the trusts applicable 
thereto under ss. 46 and 47 of the Act, or can this only be done 
where an infant is entitled ? If this course cannot be adopted, 
then what can be done to obviate the difficulty ? It is desired 
to avoid the expense of a family arrangement by way of gift, 
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which seems to be the only alternative, as nobody concerned 
wishes to purchase the shares of the others interested in the 
estate. 

A, We agree that it would be desirable to avoid the necessity 
for a de bonis non grant on B’s death by the execution of an 
assent bringing to an end the administration. We do not, 
however, think it is open to B to execute an assent in favour of 
herself and the three children as trustees. To do this would 
require some express power and, as far as we are aware, the only 
power available to personal representatives in these circumtances 
arises under s. 42 of the Administration of states Act, 1925, 
which, in Re Yerburgh {[1928); W.N. 208, was held to be strictly 
confined to cases where infants were entitled absolutely. The 
course to be adopted is clearly indicated in Re Yerburgh and is 
for the administrators to assent in favour of themselves as 
trustees (which they have power to do under s. 33 of the 
Administration of Estates Act, 1925). They can then appoint 
such other trustees within the statutory limits as they may 
desire. In Re Yerburgh it was said that, if one administrator 
had died, application should be made to the court for the 
appointment of an additional personal representative (Adminis- 
tration of Estates Act, 1925, s. 12 (2)). This, however, appears 
to be obiter, and if, as in the present case, only one administrator 
was appointed in the first instance, we do not consider that it is 
essential for an additional administrator to be appointed, 
although to do so is quite simple. We therefore sce no reason 
why B should not assent in her own favour upon trust for sale 
and to hold the proceeds of sale upon the trusts applicable 
thereto under ss. 46 and 47 of the Administration of Lstates 
Act, 1925, and for her then to appoint the children as additional 
trustees. 
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Higgins and Colombos on the International Law of the Sea. 
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Ropinson. 1951. pp. (with Index) 51. London: The 
Solicitors’ Law Stationery Society, Ltd. 5s. net. 
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London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd. 
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Law ’”’ Series. Second Edition. By T. A. BLANcoO Wuite, 
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Planning Appeals. By Hanroip J. J. Beown, LUM, D.P.A,, 
L.A.M.T.P.L., Barrister-at-Law, Assistant Editor of the Journal 
of Planning Law. 1951. pp. xv and (with Index) 95. London : 
Sweet & Maxwell, Ltd. 12s. 6d. net. 


The Law List, 1951. Edited by Lestin C. E. Turner. 1951. 
pp. xi and (with Index) 1809. London: Stevens & Sons, Ltd. 
25s. net. 


The Leasehold Property (Temporary Provisions) Act, 1951. 
Edited by S. SEUFFERT, of the Middle Temple and South 
Eastern Circuit, Barrister-at-Law, and G. AVGHERLINOs, of the 
Middle Temple and Midland Circuit, Barrister-at-Law. 1951. 
pp. xi and (with Index) 95. London: Eyre & Spottiswoode 
(Publishers), Ltd. 10s. 6d. net. 





At The Law Society’s Intermediate Examination held on 
21st and 22nd June, 1951, 18 candidates gave notice for the whole 
examination, of whom 12 passed the law portion and 11 the trust 
accounts and book-keeping portion. Derek WHazlitt Morris 
and Amy Margaret Phillips, B.A. (Wales), passed the whole 
examination in the First Class. Of 246 candidates for the law 
portion only, 186 passed, and of 204 candidates for the trust 
accounts and book-keeping portion only, 143 passed. 


As from 28th July, 1951, the address of the London Gazette 
will be: H.M. Stationery Office, Atlantic House, Holborn 
Viaduct, London, E.C.1: Telephone: CITy 9876. Telegraphic 
address : Hemstonery, Cent. 


An extraordinary general meeting of the Bar will be held on 
Monday, 8th October, 1951, in the Middle Temple Hall, at 
4.30 p.m. 
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REVIEWS 


The Companies Act, 1948. By S. W. Macnus, B.A., of 
Gray's Inn, Barrister-at-Law, and M. Estrin, Associate 
of the Society of Incorporated Accountants and Auditors. 
Second Edition. 1951. London: Butterworth & Co. 
(Publishers), Ltd. 50s. net. 


This book comprises an annotated copy of the 1948 Act, 
of remaining sections of the 1947 Act and of s. 40 of the 
Criminal Justice (Scotland) Act, 1949 (which replaces s. 443 
of the 1948 Act), together with twelve appendices in which 
are contained, together with other matters, a fairly complete 
set of the principal regulations and other official documents, 
statutory and otherwise, affecting company practice. The 
authors have expanded the scope of the work with the expressed 
aim of producing a comprehensive guide but not an exhaustive 
treatise. 

The first edition is admitted to have included slips which 
unavoidably crept into a work produced with some speed 
and all of these slips have not been removed. Thus, for 
example, it is stated on p. 173 categorically that a non-member 
director is prohibited from voting at meetings of a company ; 
in fact, of course, there is nothing to prevent a company from 
conferring votes upon non-members (whether or not directors) 
otherwise than in respect of special or extraordinary resolu- 
tions (see s. 141) and indeed it used to be not uncommon 
to issue debentures with limited voting rights. As another 
example within a few pages one might mention the doubt 
expressed by the authors on p. 176 as to the operation of 
s. 184 (3), a point on which so far as the reviewer is aware 
no company practitioner has any doubt at all. The annota- 
tions are generally speaking sufficient for their purpose. 
Some annotations appear unnecessary or irrelevant in con- 
text, for example, the notes on “‘ income tax relief in respect 
of land” as an annotation to s. 14 (power of company to 
hold lands). On the other hand there are some noticeable 
deficiencies—thus the phrase “‘ prescribed stock exchange ” 
is not annotated under s. 38 or under s. 39 and, although 
the notices issued by the Registrar of Companies under s. 17 
and by the Board of Trade under s. 19 are reproduced on 
pp. 505 et seg., no reference is made to these notes under the 
respective sections to which they refer. There are too many 
occasions on which the reader, in what is supposed to be a 
comprehensive guide, is referred to Magnus and Estrin on 
the Companies Act, 1947. 

This book could be most useful but is not at present quite 
satisfactory. 


Addington, Author of the Modern Income Tax. by 
A. Farnsworth, LL.D., Ph.D. 1951. London: Stevens 
& Sons, Ltd. 21s. net. 


It seems extraordinary that Pitt should so long have been 
given the credit (if that is the right word) of being the author 
of the modern income tax when in fact it was his successor, 
the much under-rated Addington, who really applied for the 
first time the basic principle of taxation at source. It is to 
establish the truth of the matter that this little book has been 
undertaken and a very good book it is too. All who are 
interested in the history of taxation will feel that it certainly 
needed writing. It is detailed and authoritative in the 
handling of its material, and is expressed easily and lucidly, 
though, of course, it would take rather more than that to 
“popularise ’’ so difficult a subject, and one gets the 
impression that it is mainly the attention of the specialists 
that the author claims. Perhaps this partly explains the 
alarming price of 21s. for a plainly produced volume of less 
than 150 pages. One wishes luck to a well-conceived work, 
though with a foreboding that, in these days especially, 
outside the charmed circle of indispensable text-books, 
such a book as this may not be read as widely as it 
deserves. 


Taxation of Solicitors’ Costs. 
Sir DouGLas GiBBon, M.C., Chief Master, Supreme Court 
Taxing Office. 1951. London: The Law Society. 2s. 6d. 
net. 

One never fails to learn something about costs whenever 
one attends a taxation before the Chief Master of the Supreme 
Court Taxing Office, and a good deal was certainly learned 
whilst listening to his dissertation on the taxation of costs, 
a report of which is contained in this useful little pamphlet. 
There is, for example, that so-called principle, which has 
become almost axiomatic, that if counsel advises incurring 
an expense then the cost thereof will invariably be allowed. 
Sir Douglas exploded this myth during the course of his 
lecture, and it is recorded on p. 14 of the pamphlet. This is 
a very useful point to keep in mind. A sore point with 
solicitors (and others) is the meagre allowance made in 
respect of counsel’s refresher fees, and one may be forgiven 
a feeling of disappointment that Sir Douglas did not deal 
more expansively with this all-important question. The 
writer has heard Sir Douglas express the view that not more 
than 50 per cent. of the brief fee will ever be allowed as a 
refresher fee in a party-and-party taxation, and it would have 
been more than helpful if he could have repeated this dictum 
in his lecture. However, the whole of the talk recorded in 
the pamphlet is of the utmost utility, and it should be in the 
very limited library of everyone who is required to deal with 
the taxation of costs. 


A Practical Epitome of the Death Duties. Second 
Edition. By D. Harrison, LL.D., of the Estate Duty 
Office, London. Consulting Editor for Scots Law, R. A. 
GRIEVE, B.L., of the Estate Duty Office, Edinburgh. 1951. 
London: Sweet & Maxwell, Ltd. Edinburgh: W. Green 
and Son, Ltd. 37s. 6d. net. si 


A book on this subject can be expected to be thoroughly 
sound when from the pen of an official of the Estate Duty 
Office, assisted on certain aspects of the subject in which they 
have specialised by colleagues in the Estate Duty offices of 
London and Edinburgh. Undoubtedly this is a sound and 
useful guide to the subject, yet the official attitude has its 
disadvantages, for all practitioners know points of practice 
on which they and the Estate Duty offices are at variance, 
and inevitably ,in this book the official view on such points 
takes pride of place, sometimes even to the extent of avoiding 
reference to the other view. One misses the more frank 
approach of, for example, Woolley’s Death Duties (although 
not to such an extent the latest edition of this work), in which 
one is at times advised that the official view is wrong and 
should be resisted. 

The text has undoubtedly been improved and in general 
brought up to date, although not in all respects—thus one 
is surprised to find references to the Companies Act, 1929. 
The case of Re Barnato; Joel v. Sanges (1949) Ch. 258 seems 
worthy of mention, as does s. 3 (1) (a) of the Ireland Act, 1949, 
and the valuation of dollar securities (see Law Society's 
Gazette, November, 1948, p. 197) ought certainly to be dealt 
with. The reference to Haldane v. Eckford should mention 
1948) Ch. 664,” rather than the shorter report in Weekly 
Notes. 

This new edition is welcome, although it is surprising to 
find such a book published just when the annual Finance Bill 
is on its way through Parliament. The addition of the text 
of the relevant statutes and the Double Taxation (Death 
Duty) Conventions, made possible by curtailing the chapters 
on Legacy and Succession Duties, adds to its value. The 
position under Scottish law is dealt with so far as necessary 
and this, of course, makes the book more valuable for 
readers north of the border. 


Notes of a Talk by 
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NOTES OF CASES 


HOUSE OF LORDS 
CONTRACTUAL TENANT DYING INTESTATE: 
THYNNE v. SALMON OVERRULED 
Moodie v. Hosegood 


Lord Porter, Lord Morton of Henryton, Lord Reid, Lord Tucker 
and Lord Asquith of Bishopstone. 25th July, 1951 

Appeal from the Court of Appeal (ante, p. 137). 

A contractual tenant of premises within the Rent Restrictions 
Acts died intestate, whereupon his estate vested in the ‘ Probate 
Judge” by virtue of s. 9 of the Administration of Estates Act, 
1925. His widow claimed to be entitled to remain in occupation 
of the demised premises under s. 12 (1) (g) of the Rent, etc., Act, 
1920, notwithstanding notice to quit served by the landlord on 
the President of the Probate, etc., Division as ‘‘ Probate Judge.” 
The county court judge made an order for possession because 
the deceased tenant had been a contractual tenant. The widow’s 
appeal to the Court of Appeal was concluded against her by 
Thynne v. Salmon |1948] 1 K.B. 482 ; 92 Sov. J. 83, and Smith 
v. Mather {1948} 2 IX.B. 212; 92 Sor. J. 231, but the court gave 
her leave to appeal to the House of Lords, suggesting an 
application to the House to have the hearing expedited. The 
widow accordingly appealed. Their lordships took time for 
consideration, 

Lorb Morton or HENRYTON, with whose opinion Lop 
PoRTER had expressed his agreement, said that the widow’s 
contention was as follows: s. 3 of the Rent, etc., Act, 1933, 
protected the possession of the tenant; s. 12 (1) (g) of the Rent, 
etc., Act, 1920, as amended, provided that, unless the context 
otherwise required, the expression “ tenant ”’ included the widow 
of a tenant who was residing with him at the time of his death ; 
there was no context which “‘ otherwise required ’’ in the present 
case ; the husband was the contractual tenant at the time cf his 
death, and his widow was residing with him at that time ; 
therefore she was a tenant within s. 3 of the Act of 1933 and her 
possession was protected by that section. To that contention 
the landlord replied that the appellant widow was not “ the 
widow of the tenant ’’ within the meaning of s. 12 (1) (g) because 
the word “tenant”? in that expression reférred only to a 
‘statutory tenant ’’ and had no application to a contractual 
tenant. The decision turned on the meaning of the word 
“tenant ”’ there. Did it include a contractual tenant or refer 
only to a statutory tenant? In his (his lordship’s) view the 
widow of a tenant, whether contractual or statutory, who was 
residing with her husband at the date of his death, was entitled 
to the protection given by the Acts. Thynne v. Salmon, supra, 
and Smith v. Mather, supra, were wrongly decided. 

The other noble and learned lords agreed that the appeal 
succeeded. Appeal allowed. 

APPEARANCES: Ivenneth Diplock, W.C., and Paul Wrightson 
(Jaques & Co.) ; H. Heathcote-Williams, IX.C., and Stuart Horner 
(Gibson & Weldon). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law. ] 


BOMBED BUILDING: COMPULSORY PURCHASE : 
METHOD OF VALUATION 


East End Dwellings Co., Ltd. v. Finsbury Borough Council 
Lord Porter, Lord Morton of Henryton, Lord Reid, Lord Tucker 
and Lord Asquith of Bishopstone. 25th July, 1951 

Appeal from a decision of the Court of Appeal (94 SOL. J. O57 ; 
66 T.L.R. (Pt. 2) 876) reversing (Singleton, L.J., dissenting) a 
decision of Devlin, J. (94 Sot. J. 405; 66 T.L.R. (Pt. 1) 1127). 

Land owned by the appellant company had been the site of 
a block of working-class dwellings which in June, 1944, were 
completely demolished by enemy action. Before that date 
the houses had been let to weekly tenants at rents controlled 
by the Rent Restrictions Acts. The houses had not been rebuilt 
when the respondent borough council made a compulsory 
purchase order which was confirmed by the Minister of Health. 
On 28th July, 1948, the borough council served a notice to 
treat on the company. In May, 1949, the War Damage Commission 
decided that they would make a payment of cost of works in 
respect of the damage. The arbitrator assessed at 432,000 the 
compensation payable in respect of the land on the assumption 
that, if the whole of the war damage had been made good before 
the date oi the notice to treat, the rents legally recoverable in 
respect of the houses would not be subject to the limits imposed 


““ 


by the Rent Restrictions Acts. It was agreed that, if the official 
arbitrator had assumed that the rent of destroyed dwellings 
if made good would be subject to control under the Rent 
Restrictions Acts, the figure which he would have awarded would 
have been £20,000. By s. 53 (1) of the Town and Country 
Planning Act, 1947, where land has suttered war damage which 
has not been made good at the date of the notice to treat and a 
payment of cost of works would be the appropriate payment 
under the War Damage Act, 1943, “ (a) the value of the interest 
for the purposes of the compensation payable in respect of the 
compulsory purchase shall be taken to be the value which 
it would have if the whole of the damage had been made good 
before the date of the notice to treat.’’ Devlin, J., upheld the 
arbitrator's award, and the borough council’s appeal was allowed. 
‘The company now appealed. 

Lorp Porter said that what had been intended by s. 53 (1) 
of the Act of 1947 was to give the owner the value of his property 
as it existed before the war damage was done, the intention 
would have been easy to express by substituting the words “ the 
value which the interest would have had if the damage had not 
been done ”’ for the words of the Act, namely, “ the value which 
it would have had if the whole of his damage had been made 
good,” and indeed s. 10 of the Act of 1943 made it clear that, 
where the pre-damage value was intended to be given, apt 
phraseology had already been employed to produce that result. 
The real strength of the council’s argument depended on thei 
ability to establish the contention that ‘ make meant 
restore to the former physical state with all its incidents and 
limitation of value. But it was the damage which had to be 
made good, and damage was in its ordinary meaning a physical 
thing. It was the building and not the position of the owner 
which had to be restored. What might result from the “ making 
good” of the building depended not on any deduction which 
could be drawn from the use of that expression, but from the 
law applicable in the case where a house originally rent controlled 
was destroyed and another of a similar type was erected in its 
place. It was from that aspect that the decision in //lis & Sons 
Amalgamated Properties, Ltd. v. Sisman (1948) 1 W.B. 653; 
91 Sot. J. 692, took its importance. In his view that case 
rightly decided. The case now before their lordships 
more favourable one for the landlords, since the hypothetical 
house postulated as having been erected need not take the same 
form, though it must be a dwelling-house. Vo that extent this 
was a stronger case. He found himself in general agreement 
with the decision of Devlin, J., and would allow the appeal. 


good 7 
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The other noble and learned lords agreed. Appeal allowed. 


APPEARANCES: Michael Rowe, W.C., and G. D. Squibb 
(George C. Carter & Co.) ; Geoffrey Lawrence, Is.C., and Harold 
Brown (John E. Fishwick), Sir Lynn’ Ungoed-Thomas, W.C. 
(S.-G.) and J. P. Ashworth (amici curiae) (Treasury Solicitor). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.| 


CONTRACT: ALTERED CIRCUMSTANCES 
British Movietonews, Ltd. v. London & District Cinemas, Ltd. 


Lord Morton. of 
26th July, 1951 


Lord Simonds, Henryton and 


Lord Tucker. 


Lord Simon, 


Appeal from the Court of Appeal (1951, 1 IWw.B. 190; 
94 SOL. J. 504). 
The defendants, film exhibitors, in May, 1943, entered into a 


supplemental agreement with the plaintifts, film distributors, for the 
exhibition of films on conditions dictated by existing war circum- 
stances. The agreement was stated to remain in force for so 
long as the Cinematograph Film (Control) Order, 1943, made 
under reg. 55 of the Defence (General) Regulations, 1939, should 
remain in force. In 1948, the conditions in which the agreement 
of 1943 was reached had altered, and the defendant exhibitors 
purported on that account to terminate the agreement by four 
weeks’ notice as provided, notwithstanding that the Order of 1943 
still remained in force, though as from 24th Iebruary, 1946 
(the date of expiry of the Emergency Powers (Defence) Act, 1939), 
reg. 55, under which the order had been made, derived its force 
from the Supplies and Services (Transitional Powers) Act, 1945. 
The distributors’ action against the exhibitors, in which it was 
contended that the latter remained liable to make the payments 
provided for in the agreement, suceceded, but the exhibitors’ 
appeal was allowed. The plaintiff distributors now appealed, 
Their lordships took time for consideration. 
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Lorp Simon said that the exhibitors contended that the 
expression “during the continuance of the’? Order of 1943, 
meant so long as the order was and remained in force by virtue 
of the Act of 1939 or any statutory amendment of it, and that the 
expression “until such time as the said order is cancelled,” 
meant until the date when the order ceased to be in force by virtue 
of that Act, or until the date when that Act was revoked, which- 
ever should be the earlier. That restricted construction was quite 
legitimate if that was, in the circumstances, the correct interpreta- 
tion of the words used. But it was not the natural meaning of the 
words, and he could find no sufficient ground for construing them 
in that narrow sense. The economic considerations which must 
have influenced the parties in making the supplemental agreement 
did not change on 24th February, 1946. The restriction in the 
consumption of raw film stock for newsreels continued until the 
cancellation of the order late in 1950. | The parties to the supple- 
mental agreement chose to define the minimum period of its 
operation by reference to the continuance of the order. What the 
length of that continuance might be was necessarily uncertain. 
In fact, it continued for five years after the fighting ceased, but all 
that time there was in operation a restriction on the consumption 
of raw film stock. And it was, throughout, the original order, not 
a new order in the same terms. He agreed with Slade, J., that 
the restricted meaning sought to be put on the language of the 
supplemental agreement by the exhibitors was not the correct 
interpretation of the words used. It was urged, in the alternative, 
that the supplemental agreement should be regarded as having 
terminated in February, 1946, owing to the operation of a doctrine 
“analogous to a frustration.”” But what was the change of 
circumstances in 1946 which would get instant acceptance from 
both sides if it were suggested that of course the supplemental 
agreement would come to an end, although restriction on the 
consumption of raw film stock continued, if the Order of 1943 
and Defence Regulation 55 were no longer authorised by the 
Emergency Powers (Defence) Act, 1939, but gained their validity 
froma later Act of Parliament ? It was by no means clear to him 
that the parties would have assented. But, though the legislative 
authority behind the words of the order altered, the words them- 
selves meant the same thing throughout. The case was not one in 
which there had been “ a vital change of the law operating on the 
circumstances.”” The restriction on the consumption of raw film 
stock continued, and the order creating the restriction was not 
changed, vitally or at all. He would have been glad to conclude 
at that point by expressing agreement with the careful judgment 
of Slade, J., but his colleagues who heard the appeal concurred 
with him in the view that it was desirable, in order to remove the 
possibility of misunderstanding hereafter, to refer to certain 
passages in the judgment delivered by Denning, L.J. (see [1951}| 
| K.B., at p. 197). With all respect to the learning and acumen of 
the lord justice, he did not agree that there had been a recent 
change as the result of which the courts now exercised a wider 
power in frustration cases than previously. Apart from the 
adjustment effected by the Law Reform (Frustrated Contracts) 
Act, 1943, which was irrelevant to the present point, there had 
been no recent change, and the possibility that a fundamental 
alteration in circumstances might sometimes bring a contract to 
a premature end had long been recognised. The authorities 
referred to by Denning, L.J., as justifying the proposition that 
judges now exercised a wider power in those matters than they did 
some years ago did not support any such notion. It was of the 
utmost importance that the action of a court, when it decided that, 
in view of a supervening situation, the rights and obligations under 
a contract had automatically ceased, should not be misunderstood. 
The suggestion that an ‘“‘ uncontemplated turn of events ”’ was 
enough to enable a court to substitute its notion of what was 
“just and reasonable ”’ for the contract as it stood, even though 
there was no “ frustrating event,” appeared to be likely to lead 
to some misunderstanding. The parties to an executory contract 
were often faced with a turn of events which they did not at all 
anticipate ; yet that did not in itself affect the bargain which 
they had made. If, on the other hand, a consideration of the 
terms of the contract, in the light of the circumstances existing 
when it was made, showed that they never agreed to be found in a 
fundamentally different situation which had now unexpectedly 
emerged, the contract ceased to bind at that point not because the 
court in its discretion thought it just and reasonable to qualify 
the terms of the contract, but because on its true construction it 
did not apply in that situation. When it was said that in such 


“6 


circumstances the court reached a conclusion which was “ just 
and reasonable’ (see per Lord Wright in Joseph Constantine 
Steamships, Lid. v. Imperial Smelting Corporation, Lid, [1942] 
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A.C. 154, at p. 186) that result was arrived at by putting a just 
construction on the contract in accordance with an “ implication 
from the presumed common intention of the parties ’”’ (see per 
Lord Sumner in Bank Line, Lid. v. Arthur Capel and Co, {1919 
A.C, 435, at p. 455). If the decisions in “ frustration ’’ cases 
were regarded as illustrations of the power and duty of a court to 
put the proper construction on the agreement made between the 
parties, having regard to the terms in which that agreement was 
expressed, and to the surrounding circumstances in which it was 
made, including any necessary implication, such decisions were 
seen to be examples of the general judicial function of interpreting 
a contract when there was disagreement as to its effect. What 
distinguished “ frustration ’’ cases was that the interpretation 
involved the consequence that, in view of what had happened, 
further performance was automatically ended. That was because 
the frustrating event (such, for example, as war or prolonged 
delay) must be regarded as introducing a new situation to which 
no limit could be put. But there were, of course, many other 
examples where the court had to put an interpretation on the 
agreement made, not with the result that the contract was brought 
to an end by frustration, but with the result that the contract 
went on and continued to bind the parties according to its tru: 
construction. The advantage of approaching the topic in that 
way seemed to him to be that it made plain that in all cases alike 
the question was really at bottom a question of construction. 
The appeal would be allowed. 

The other noble and learned lords agreed. Appeal allowed. 

APPEARANCES: Kenneth Diplock, W.C., and T. G. Roch 
(Freshfields); Sir Roland Burrows, \.C., Colin Pearson, K.C. 
and Kenneth Potter (Sydney Morse & Co.). 

{Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 


COURT OF APPEAL 
COSTS: APPORTIONMENT: SAME EVIDENCE 
RELEVANT TO THREE ACTIONS 
Boguslawski v. Gdynia-Amerika Linie (No. 2) 


Somervell, Denning and Morris, L.J J. 
10th May, 1951 

Appeal from McNair, J., in chambers. 

Employees of certain Polish shipping companies brought 
actions claiming gratuities which they alleged that the war-time 
Polish Government in London had promised them. Before 
three of the cases had come into the list for hearing before 
Finnemore, J., the parties had agreed that the evidence in the 
first should be deemed to have been taken in the others. On 
the twelfth day of the hearing it was agreed that the second and 
third actions should stand over, that Finnemore, J., should give 
judgment in the first action, and that the other cases should 
remain in the list. Judgment was given in favour of the plaintifts 
({1950] 1 K.B. 457; 93 Sor. J. 601), and the appeal of the 
defendants was dismissed (94 SoL. J. 503). Up to that time the 
parties had not agreed that the first case should be a test case 
for such matters as were common to the three actions, nor had 
the actions been consolidated. The same solicitor was acting 
for the plaintiffs in all three cases. When the bill of costs was 
drawn up, the defendants took the objection that certain of the 
costs—in particular, the brief fee and the costs of the witnesses 
ought to be apportioned between the three actions and that the 
plaintiffs in the first action ought not to recover the full costs 
of calling the witnesses because that had been done on behal!f 
of the plaintiffs in all three actions. 

McNair, J., reversing the master, decided in favour of an 
apportionment. The plaintifis appealed. 

SOMERVELL, L.J., referred to Oppenshaw v. Whitehead (1854), 
9 Ex. 384, and In re Metropolitan, etc., Association (1890), 
45 Ch. D. 606, at p. 610, and said that McNair, J., had thought 
that the relationship between the three actions closely approxi 
mated to consolidation, and that, as the bulk of the work involved 
in the first action could fairly be regarded as common to all three, 
it would be unfair to hold the defendants in the first liable foi 
the whole of the cost of that common work if the two other 
actions failed. He (his lordship) could not follow that: the 
defendants had contested the first action unsuccessfully, and 
if the other actions failed on different grounds he was unable 
to see why the defendants should not pay the whole of the 
costs which the plaintiffs had had to incur. To approach the 
matter from a somewhat different angle, the natural inference 
when such an agreement was made was that it was not made to 
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diminish the defendants’ potential liability for costs in the first 
action, but in order that the costs of the second and third actions 
should be diminished with regard to both parties. The judge 
had applied the wrong principle. It must be shown, in order 
to justify apportionment, either that the actions had been 
consolidated or that there was an agreement that one case should 
be taken as a test case. The mere fact that it was agreed that 
evidence taken in the first action should be treated as evidence 
in the second and third did not afford any basis for apportion- 
ment, nor could it be suggested that there was any case for 
apportionment in respect of brief fees. The appeal must be 
allowed and the order of the master restored. 

DENNING and Morris, L.JJ., concurred. Appeal allowed. 

APPEARANCES: Niall) MacDermot (Constant @ Constant) ; 
|. Scott Henderson, W.C., and Robin Dunn (Hilder, Thompson 


and Dunn). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


AGRICULTURAL HOLDING: NOTICE FOR BREACH 
OF COVENANT 
Budge v. Hicks 

Somervell, Denning and Birkett, L.JJ. Ist May, 1951 

Appeal from Judge Rawlins, sitting at Launceston County 
Court. 

Che plaintiff landlord, without the consent of the Minister of 
Agriculture, served on the defendant, the tenant of an agricultural 
holding, twelve months’ notice to quit, giving as the reason for 
the notice “that you have broken the terms of your lease by 
cutting timber reserved in the lease, wilful damage and neglect of 
iny property and... farming the land... contrary to the 
rules of good husbandry.” Section 24 (1) of the Agricultural 
Holdings Act, 1948, renders a notice to quit an agricultural 
holding inoperative without the consent to it of the Minister. 
By s. 24 (2), subs. (1) does not apply in certain cases, including 
d) where the tenant has failed to comply with a notice requiring 
remedy by the tenant of a breach of covenant; and (e) where 
at the date of the notice there has been a breach damaging to 
the landlord and incapable of remedy and the notice states that 
that is why it is given. The tenant contended that the notice 
was bad for ambiguity and so not within the provision of s. 24 (2) 
rendering the Minister’s permission under s. 24 (1) unnecessary. 
The judge held it a good notice under s. 24 (2) (e). The tenant 
appealed. 

SOMERVELL, L.J., said that the notice to quit must make it 
clear to the tenant under which paragraph of subs. (2) it was 
served. The tenant was entitled to know with certainty by 
which route the landlord was seeking to evict him. The notice 
here was not good, and must be regarded as falling under subs. (1). 
Therefore, the Minister’s consent not having been obtained, the 
notice was invalid. 

DENNING, L.J., said that he advised landlords of agricultural 
holdings who wished to give tenants notice to quit to obtain 
good advice because of the many legal requirements which had 
to be fulfilled before the notice was valid. 

3IRKETT, L.J., agreed. Appeal allowed. 

APPEARANCES: L. A. Blundell (Ellis & Fairbairn); H. E. L. 
McCreery (Gibson & Weldon, for Peter, Peter & Sons, Launceston). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LICENCE TO OCCUPY FOR MONEY PAYMENT: 
NO TENANCY CREATED 
Marcroft Wagons, Ltd. v. Smith 


I-vershed, M.R., Denning, L.J., and Roxburgh, J. 
23rd May, 1951 

Appeal from Judge Wrangham, sitting at Ashby de la Zouch 
County Court. 

A widow succeeded under s. 12 (1) (g) of the Rent, etc., Act, 
1920, to her husband’s statutory tenancy of pfemises of which 
the plaintiff company were the landlords. The effect of that 
subsection was accordingly exhausted and, when the widow 
died, the defendant, her daughter, who was living with her at 
her death, could not claim protection under it. The landlords 
allowed the daughter to remain in occupation for some six months, 
however, accepting from her each week a sum equal to the 
weekly rent paid by the widow. They then called upon her to 
quit because they required the premises for an employee. The 
county court judge made an order for possession, and the 
defendant appealed. 
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EVERSHED, M.R., said that the defendant contended that if 
two parties agreed that one of them was to have the exclusive 
possession of premises belonging to the other, paying a rent 
for it, the result must be to bring into existence a tenancy ol 
some kind—either a tenancy from week to week or a tenancy 
at will. The most troublesome matter here was the length of 
time which had elapsed before the landlords took any steps to 
recover possession. The intricacies of modern life as reflected 
in the rent restriction legislation had made the relationship 
between landlord and tenant assume an artificial and indeed 
unfriendly character which was to be deplored. In particular, 
landlords who might have ordinary human instincts of kindness 
and courtesy might often be afraid to allow to a tenant the 
benefit of those instincts in case it might afterwards turn out 
that the tenant had thereby acquired a position from which 
he could not subsequently be dislodged. It would be shocking 
if from the fact that a landlord allowed someone in the position 
of the defendant to remain undisturbed for some short period 
of time, the law would have to infer a relationship which made 
it impossible thereafter for the landlord to recover possession 
of the property when, admittedly, by taking proper measures 
from the start, he could have had possession. Before the Rent 
Restrictions Acts existed, the law, broadly speaking, necessarily 
inferred, when exclusive possession was granted to one of the 
property of another at a rent payable to that other, that a tenancy 
had been created. The law did not recognise that those conditions 
were compatible with any other kind of relationship. Now, 
however, the conception of a statutory tenancy had arisen, and 
in effect the landlord’s right to recover possession of premises 
of his which were within the Rent Restrictions Acts was a right 
In all the circum 
stances he (his lordship) did not consider that six months was 
necessarily so long a period that they must treat the judge's 
conclusion as wrong. The permission given to the defendant 
did not, in the eyes of the law, necessarily involve the inference 
of a tenancy; it was compatible with the conception which 
was to be found in the statutory tenancy under the Acts, as it 
was to be found in other cases, of a right to occupy premises 
with many of the attributes of a tenancy but without the essential 
qualification of having any interest in land. The judge's finding 
of fact ought not to be disturbed. 

DENNING, L.J., and RoxsurGu, J., agreed. Appeal dismissed. 

APPEARANCES: Mrs. Y. Frazer (I*ield, Roscoe & Co., for 
G. Stevenson & Son, Leicester) ; J. A. Grieves (Sharpe, Pritchard 
and Co., for Hale & Mander, Coalville). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


AUCTION SALE: VERBAL WARRANTY 
Harling v. Eddy 
Kevershed, M.R., Denning, L.J., and Roxburgh, J. 24th May, 1951 
Appeal from Ashford (Middlesex) County Court. 


The defendant put up his heifer for sale by auction in June, 
1950. Having received no offers for her, he gave a verbal 
guarantee of her condition, saying that he would take her back 
if she turned out not to be as he said, after which she was knocked 
down to the plaintiff for 465 2s. In September,* 1950, the 
purchaser notified the vendor that he wished to return the heifer 
because of the fall in her milk yield. In October, 1950, she died 
of tuberculosis. He then claimed from the vendor damages for 
breach of the verbal warranty. No. 12 of the printed conditions 
of the auction sale provided that no animal was sold with a 
‘warranty ’’ unless its terms were mentioned at the time ol 
offering and appeared on the purchaser’s account. The county 
court judge awarded the purchaser £70 7s. damages. ‘The vendor 
appealed. 

EVERSHED, M.R., said that condition 12 prima facie seemed 
intended to render nugatory any mere warranty given at the 
sale. The defence based on the condition failed, however, since 
the statement made by the defendant was a condition and not 
a mere warranty. It had been said many times, and particularly 
in Wallis, Son & Wells v. Pratt & Haynes {1911} A.C. 394, that 
whether any statement was to be regarded as a condition or a 
warranty must depend upon the intention to be properly inferred 
from the particular statement made. <A statement that an animal 
was sound in every respect would prima facie be but a warranty ; 
but in this case the vendor went further: he undertook to take 
the animal back if she were unsound. ‘That statement could not 
have been intended merely as a warranty, for a warranty would 
give no right of rejection to a purchaser. If the statement 
amounted to a condition, what were the rights of the purchaser ¢ 
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It was argued for the vendor that the purchaser must exercise 
his right of rejection in due time. In the circumstances, however, 
the period between Ist July and the middle of September was 
not unreasonable. It was plain from Wallis, Son & Wells v. 
Pratt & Haynes, supra, that a person entitled to the benefit of a 
condition, as was the purchaser here, could turn the condition, 
in effect, into a warranty by claiming damages as for breach of 
warranty instead of exercising his right of rejection. By the time 
that this claim had been formulated, the heifer was dead and 
the vendor could only do what he had done, claim damages. 
He was entitled to treat the condition to that extent as though 
it were a warranty. Condition 12 was limited in its terms to a 
statement made which was a mere warranty and was not a 
condition, and it could not be relied upon to defeat the rights of 
the purchaser to sue for damages for breach of the condition. 


SURVEY OF 


HOUSE OF LORDS 


PROGKESS OF BILLs 
Kead Third Time : 
Consolidated Fund (Civil List Provisions) Bill [H.C.] 
(26th July. 
Finance Bill [H.C.] 24th July. 
Isle of Man Customs Bill [H.C.] 26th July. 
London County Council (General Powers) Bill (H.C. 
: (23rd July. 
Mineral Workings Bill [H.C.] (26th July. 
National Assistance (Amendment) Bill [H.C.] [26th July. 
Pier and Harbour Provisional Order (Lymington) Bill [H.C. 
[23rd July. 
Reserve and Auxiliary Forces (Protection of Civil Interests) 
Bill [H.C.] (26th July. 
Rivers (Prevention of Pollution) (Scotland) (No. 2) Bill [H.C.] 
(26th July. 
Sir William Turner’s Hospital at Kirkleatham Bill [H.C. 
23rd July. 
Slaughter of Animals (Amendment) Bill [H.C.] (23rd July. 
Telephone Bill [H.C.] (26th July. 
Trent River Board Bill | H.C (23rd July. 
Walsall Corporation (Trolley Vehicles) Provisional Order Bill 
[| ELC. (23rd July. 
West Riding County Council (General Powers) Bill (H.C. 
(24th July. 
Worcester Corporation Bill {H.C. | [23rd July. 


In Committee :— 
British Transport Commission Order Confirmation Bill (H.C.j 
(26th July. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to the British Transport 
Comunission (to be proceeded with under Section 7 of the Act). 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Kead First Time :— 

Pneumoconiosis and Byssinosis Bill [H.C.] 25th July. 

To provide for the payment of benefit out of the Industrial 
Injuries Fund to or in respect of certain persons who are totally 
disabled or die from pneumoconiosis or byssinosis, not being or 
having been insured in respect of those diseases respectively 
under the National Insurance (Industrial Injuries) Act, 1946, or 
entitled to workmen’s compensation in respect thereof. 

Kead Third Time :— 

Guardianship and Maintenance of Infants (No. 2) Bill [H.L.] 
27th July. 
27th July. 
(27th July. 


Midwives Bill [H.L.] 

Midwives (Scotland) Bill [H.L.] 

Nottinghamshire County Council Bill (H.L. 27th July. 

Nurses (Scotland) Bill [H.L.] (27th July. 

Price Control and Other Orders (Indemnity) Bill [H.C.] 
(27th July. 


Swindon Corporation Bill [H.L. 26th July. 


B. DEBATES 
On the Committee Stage of the Tithe Act, 1936 (Amendment) 
Bill, Mr. DouGLas Jay said that the 1936 Act had provided that 
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On the basis that the statement was a warranty, the question 
was whether the vendor had implied by his statement that the 
heifer should be sold on the faith of what he stated to the 
exclusion of printed condition 12 or of any other condition which 
might be found in the auction particulars which would of itself 
appear to exclude any oral statement made. That question 
should be answered in the affirmative on the facts. If the 
language used here were a warranty only and not a condition 
the plaintiff would still be entitled to succeed. Couchman v. Hill 
(1947), 63 T.L.R. 81, was of assistance on that point. 

DENNING, L.J., and Roxsurau, J., agreed. Appeal dismissed. 

APPEARANCES: F, S. Laskey (Balderston, Warren & Co., for 
Ratcliffe, Son & Henderson, Helston); K. G. Jupp (Mowll and 
Mowll, Canterbury). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


the Tithe Commission should treat halfpennies and over as 
pennies and that the compensation which the Government paid 
should also be calculated on the same basis. To go back on this 
bargain, as Mr. Baldwin had suggested, would be one-sided. 
Secondiy, the suggested change would benefit the tithe payers 
only to the extent of £6,000 a year out of a total sum of £2,500,000, 
whereas the change would mean a loss of £12,000 to the Tithe 
Commission. Thirdly, the change would involve the Commission 
in calculating some one and a half million separate assessment: 
and the administrative effort involved was felt by the 
Government not to be justified. Mr. Baldwin’s amendment was 
negatived. (20th July. 


On the Second Reading of the Guardianship and Maintenance 
of Infants (No. 2) Bill, Mr. Lestiz HALE asked why the anomaly 
was perpetuated that an application could only be made to the 
High Court, where the respondent was residing in Scotland or 
Northern Ireland—not domiciled, but temporarily resident—sv 
that where an application was made by the mother and the 
father went for a time to Scotland or Northern Ireland, he could 
defeat any action by her except an expensive one in the High 
Court. Mr. GEOFFREY DE FREITAS suggested that this point 
should be raised on the Committee Stage. — - 

Mr. MANNINGHAM-BULLER thought the Bill contained a 
possible abuse in that an unsuccessful applicant could go to no 
fewer than three different courts to try to get an order. If it 
was intended that this should not be possible unless there had 
been a change of circumstances, that should be made clear in the 
Bill. Mr. HicGs said it had been found that maintenance orders 
emanating from the divorce court were difficult to enforce. He 
hoped that these orders, where the amounts were similar to those 
awarded by justices making orders under the Guardianship ot 
Infants Acts, would themselves be made enforceable by justices 
Miss E1rENE Wuite said considerable hardship was being 
caused because many men had found a loophole in the law 
There had been no widening of the law in Scotland, and there was 
no provision in the Bill for extending it to England and Wales, 
whereby a man who had fallen into arrears in paying maintenance 
might have it stopped from his earnings. Where a man had an 
obligation to provide for children, much stronger action ought to 
be taken than under the present law. 

Another difficulty was that of a husband who had moved to 
another district where the wife could not trace him, although a 
Government department had information which it would not 
disclose to her. She thought the freedom of the individual 
should be weighed against the father’s obligations to his children. 
Mr. BELL said a case might arise where a wife deserted her 
husband and went to a remote part of the kingdom, where she 
would then be able to bring proceedings for the custody of the 
children. The child might still be with the husband in the 
matrimonial home in the vicinity of witnesses who could support 
the husband’s case. The law had a duty to the husband as well 
as to the wife, and he was not at all happy about the provision 
which would enable the wife to take such action. The aim in 
considering the machinery of justice ought to be how a right 
decision could best be reached by the courts. As _ regards 
cumulative proceedings, his recollection was that the Guardian- 
ship of Infants Acts, 1886-1925, enabled one to go to court as 
often as one liked. The principle laid down in those Acts was 
that the welfare of the child was the pre-eminent consideration, 
but one could come back and make a new application in the same 
court, let alone a different one. Therefore it might be found 
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difficult to limit the number of applications which could be made 
to the court under the Bill. He hoped, however, something would 
be devised to protect the husband against oppressive use by the 
wife of her powers under the Bill. (24th July. 


C. QUESTIONS 
TREASON LAw 

In reply to a number of questions the ATTORNEY-GENERAL 
stated that the Government was actively considering the question 
of an amendment of the law relating to treason and sedition. 
Consideration would also be given to the law relating to the 
claims of the Executive to prevent British subjects from leaving 
the country and as to whether the courts should not have 
jurisdiction in cases of that type. (23rd July. 

JUSTICES OF THE PEACE (RECOMMENDATIONS) 

Asked by Lieut.-Col. Lipton by what method advisory 
committees were appointed to recommend suitable persons as 
justices of the peace, the ATTORNEY-GENERAL said that these 
committees were appointed by and at the discretion of the Lord 
Chancellor in all parts of the country, with the exception of the 
County Palatine of Lancaster. In that area appointments to the 
committees were made by the Chancellor of the Duchy. In 
selecting persons to serve on advisory committees they 
endeavoured to follow the recommendations of the Royal 
Commission on Justices of the Peace in 1946 so far as it was 
considered practicable to do so. Lieut.-Col. Lipron asked 
whether the Royal Commission’s recommendation that the 
names and addresses of the secretaries of the advisory committees 
should be published was being put into effect. Sir FRANK 
SoskIcE said this was a recommendation which the Lord 
Chancellor had in mind. 23rd July. 

INLAND REVENUE TAX CASES 

Mr. GAITSKELL said he was aware that the first twenty-four 
volumes of the Board of Inland Revenue’s Official Tax Cases had 
been out of print for ten years, but he doubted whether the 
demand would justify the cost of reprinting. [24th July. 

CLOSE ARREST WITHOUT TRIAL 

Mr. SiRACHEY stated that under s. 45 of the Army Act any 
officer or soldier charged with an offence under that Act could 
be taken into military custody. Army Council Instructions 
provided that soldiers should not be kept in close arrest unless 
considerations of security or discipline imperatively so required. 
They also provided for measures to be taken to ensure that the 
accused person was either brought to trial or released at the 
earliest possible date in accordance with s. 45 of the Army Act. 

The measures included the compulsory submission of an 
explanatory report by the commanding officer where an accused 
person remained in custody for more than eight days without a 
court martial for his trial being ordered to assemble and for 
further reports every succeeding eight days until a court martial 
was assembled or the accused person released. 

It was also provided in accordance with recommendations 
made by the Army and Air Force Courts-Martial Committee 
that a cOpy of each such report should be sent to the Director 
of Army Legal Services or Deputy, who was required, after 
receiving three such reports, to make representations to the 
General Officer Commanding with a view to expediting the trial 
or effecting the release of the accused. Only in exceptional 
cases was an accused person held in close arrest, without trial, 
for a period approaching ninety days. (24th July. 


PREVENTIVE DETENTION 

Mr. SIDNEY SILVERMAN asked whether consideration had been 
given to the case of FR. v. Sedgwick, reported in vol. 34 of the 
Criminal Appeal Reports, in which the Lord Chief Justice had 
prescribed that in cases of preventive detention the minimum 
sentence should be seven years, except in the case of old men who 
might die in prison, whereas s. 21 of the Criminal Justice Act, 
1948, prescribed that such minimum period should be five years. 
Would legislation be introduced to give effect to the views of the 
Lord Chief Justice? Mr. Cuuter Epe said that amending 
legislation was not required to enable courts in the exercise of 
their discretion to give effect to the views expressed by the Lord 
Chief Justice. In reply to a further question as to whether courts 
were entitled to pass sentences of five or six years’ preventive 
detention despite the Lord Chief Justice’s dictum, Mr. Ede said 
that the courts were bound in their discretion by the laws passed 
by Parliament. 26th July. 
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MAINTENANCE ORDERS (NON-COMPLIANCE) 

Mr. CHUTER EDE stated that 3,544 men were committed to 
prison in 1950 for failing to pay maintenance to their wives. 
Without scrutiny of personal files at the prisons it would not be 
possible to say for how long they were detained in prison or how 
many paid during their imprisonment the whole or part of the 
arrears of maintenance owed by them. 26th July. 

AGRICULTURAL DISPOSSESSIONS (APPEALS) 

The MINISTER OF AGRICULTURE declined to introduce legislation 
to enable his decisions and those of the county executive 
committees with regard to dispossession or control of farmers 
and smallholders to be appealed against in an independent court 
of law. Part II of the Agriculture Act, 1947, and the 
Agricultural Holdings Act, 1948, already provided that any of 
his decisions which materially affected either a landlord or a 
tenant should be subject to an appeal to an agricultural land 
tribunal, which was an independent body, and whose decision 
was final and binding on all parties. 

In reply to a further question, Mr. Tom WiLLIAMs said that 
since the Agriculture Act, 1947, and the Small Holdings Act, 
1948, became law he and the county executive committees had 
exercised their powers of dispossession under those Acts in 
ejecting 128 farmers and five landowners. Nine appeals, all by 
farmers, had been upheld. {26th July. 


STATUTORY INSTRUMENTS 

Air Navigation (Radio) (Amendment) Kegulations, 1951. (S.L. 
1951 No. 1304.) 

Aliens (Landing and Embarkation) Direction, 1951. (S.I, 1951 
No. 1316.) 

Cheltenham and Gloucester Joint Water Board Order, 1951. 
(S.1. 1951 No. 1308.) 

District Probate Registries Order, 1951. (S.1. 1951 No. 1309(L.6).) 
By this order York is removed from the Group of Registries 

comprising Leeds, Sheffield, York and Wakefield, and is placed in 

a new group on its own. 

Dunfermline Water Order, 1951. (S.I. 1951 No. 1307 (S.06).) 

Edinburgh Corporation (Fountainhall) Water Order, 1951. 
(S.[. 1951 No. 1306 (S.65).) 

Gas (Staff Compensation) 
(S.I. 1951 No. 1327.) 

London Traffic (Prescribed Routes) (No. 15) Regulations, 1951. 
(S.I. 1951 No. 1320.) 

Meat (Prices) (Great Britain) (No. 2) Order, 1951. (S.1. 1951 


(Amendment) Regulations, 1951. 


No. 1313.) 

Meat (Prices) (Northern Ireland) (No. 2) Order, 1951. (S.1. 1951 
No. 1314.) 

Meat (Rationing) (Amendment No. 2) Order, 1951. (S.1. 1951 
No. 1312.) 

Meat Products and Canned Meat (Amendment No. 3) Order, 1951. 
(S.I. 1951 No. 1317.) , 


Milk Distributive Wages Council (Scotland) Wages Regulation 
(Amendment) (No. 2) Order, 1951. (5.1. 1951 No. 1303.) 

National Assistance (Determination of Need) Amendment 
Regulations, 1951. (S.1. 1951 No. 1305.) 

Newsprint (Prices) (Amendment No. 5) Order, 1951. (S.I. 1951 
No. 1323.) 

Non-Ferrous Metals Prices (No. 6) Order, 1951. (5.1. 1951 
No. 1318.) 

Paper (Prices) (No. 2) (Amendment No. 4) Order, 1951. (5.1. 
1951 No. 1325.) 

Pensions (Governors of Dominions, etc.) (Amendment) Order, 
1951. (S.I. 1951 No. 1292.) 

Retail Newsagency, Tobacco and Confectionery Trades Wages 
Council (England and Wales) Wages Regulation (Amendment) 
Order, 1951. (S.1I. 1951 No. 1280.) 

Retention of Pipe under Highways (Berkshire) (No. 1) Order, 
1951. (S.I. 1951 No. 1294.) 

Rope, Twine and Net Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1951. (5.1. 1951 No. 1319.) 

Stopping up of Highways (Bedfordshire) (No. 2) Order, 1951. 
(S.I. 1951 No. 1287.) 

Stopping up of Highways (Berkshire) (No. 3) Order, 1951. 
(S.I. 1951 No. 1293.) 

Stopping up of Highways (London) (No. 14) Order, 1951. (5.1. 
195i No. 1310.) 

Stopping up of Highways (Warwickshire) (No. 4) Order, 1951. 
(S.I. 1951 No. 1288.) 

Stopping up of Highways (Warwickshire) (No. 5) Order, 1951. 
(S.I. 1951 No. 1311.) 

West Gloucestershire Water Order, 1951. (S.I. 1951 No. 1291). 
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NOTES AND NEWS 


Professional Announcement 


Messrs. Maw, Redman & Morfitt, solicitors, of Hull, have taken 
into partnership Mr. Mervyn Fitzgerald Cluff, LL.B. (London), 
and Mr. Cyril Philip Heptonstall, M.A. LL.B. (Cantab.). The 
name of the firm will remain unchanged. 


Honours and Appointments 
Mr. CoLin CAMPBELL, assistant solicitor to the Borough of 
Stretford, has been appointed assistant solicitor to Solihull 
Urban District Council. 
Mr. R. Howarp Moore, Clerk to Baildon Urban Council, is a 
member of the committee appointed by the Minister of Agriculture 
to advise him on the operation of the Milk and Dairies Regulations. 


Mr. L. L. Rossiter, solicitor, of Aldworth, Berkshire, has been 
appointed a director of Tenaplas, Ltd., manufacturers of plastic, 
of Upper Basildon, Berkshire. 

Mr. W. A. TILL, legal assistant to Swadlincote Urban District 
Council, has been appointed assistant solicitor to Whitstable 
Urban District Council. 


Personal Notes 


Mr. W. J. Shellabear, solicitor, of Dorchester, captain of 
Dorchester Rugby Football Club, has been selected to play his 
first match tor Dorset County Cricket Club. 


Miscellaneous 


The Board of Trade announces that His Majesty’s Government 
in the United Kingdom have decided to waive certain of their 
rights in respect of such German-owned securities as are expressed 
in German currency and issued by the German State or by a body 
of persons constituted or incorporated in or under the laws of 
Germany. 

Accordingly, the Board of Trade is prepared to receive applica- 
tions from their former German owners for the release from 
control under trading with the enemy legislation of securities of 
German issue expressed in German currency, whether issued in 
registered or bearer form, and also of certain documents evidencing 
ownership in such securities. These documents may be, for 
example, certificates of interest issued by persons other than 
the issuers of the securities, where either the certificate of interest 
or the register in respect thereof is in the United Kingdom. 

Applications for release should be made on a form to be obtained 
from the Administration of Enemy Property Department, 
Board of Trade, Branch 4, Lacon House, Theobalds Road, 
London, W.C.1. 

COMPULSORY REGISTRATION IN SURREY 

All persons, societies and bodies wishing to give evidence at 
the public inquiry to be held on 3rd October next as to the 
desirability of extending compulsory registration of title to land 
on sale to the County of Surrey must, before 3rd September next, 
send notice of their intention to do so (accompanied by the 
documents specified in r. 4 of the Land Registration (Conduct 
of Public Inquiries) Rules, 1951: S.I. 1951 No. 1334) to Mr. J 
Neville Gray, D.S.O., K.C., Lord Chancellor’s Office, House of 
Lords, $.W.1. Envelopes should be marked ‘* Land Registration 
Inquiry.” 

At The Law Society’s Preliminary Examination held on 2nd to 
5th July, 1951, 55 candidates out of 134 were successful. 


A Welsh office of the Ministry of Local Government and 
Planning is to be set up to administer planning functions in Wales 
and also the housing and local government functions hitherto 


carried out by the Welsh Board of Health. The headquarters 
will be in the Welsh Board of Health Building at Cathays Park, 
Cardiff. 

Wills and Bequests 


Mr. E. W. Bullen, retired solicitor, of Blundellsands, left 
£21,973 (£21,909 net). 

Mr. S. E. Cash, solicitor, of Wallington, left 424,060. 

Mr. R. E. Stuart, solicitor, of Stroud, left £15,158 (411,213 net). 


Mr. H. J. Vinall, solicitor, of Lewes, left £7,733 (45,142 net). 


OBITUARY 


Mr. C. M. BENWELL 


Mr. Charles Marchant Benwell, solicitor, of Deptford, died on 
23rd July, aged 84. He was admitted in 1890. 


Mr. C. EKIN 
Mr. Charles Ekin, solicitor, of Birmingham, died on 22nd June. 
Admitted in 1897, he was a former secretary and president of 
the Birmingham Law Society. He was for many years registrar 
of the diocese of Birmingham and legal secretary to the Bishop of 
Birmingham. 
Mr. N. N. LEE 
Mr. Norman Nellist Lee, solicitor, of Bradford, died on 
27th June. He was admitted in 1904, and was president of 
Bradford Law Society in 1939. He was a noted breeder of 
pedigree Shorthorn cattle. 
Mr. J. A. MUSGRAVE 
Mr. Jonathan Anthony Musgrave, retired solicitor, of Hawks- 
head, who practised in Preston from 1941 to 1949, died on 
13th July, aged 40. He was admitted in 1935. 


Mr. J. S. OGLETHORPE 
Mr. James Stuart Oglethorpe, solicitor, of Lancaster and 
Bentham, died on 9th July, aged 61. He was admitted in 1911, 
and was Clerk to the West Riding (Ingleton) Justices and a 
member of Lancaster City Council and Lancashire County 
Council. 
Pror. H. POTTER 
Professor Harold Potter, head of the Department of Laws 
and Dean of the Faculty of Laws of King’s College, University 
of London, since 1930, died on 3rd July, aged 54. He was 
admitted a solicitor in 1920 and called by Gray’s Inn in 1939, 
He had been Professor of English Law in London University 
since 193s. 
Mr. B. R. POWER 
Mr. Basil Roy Power, solicitor, of New Square, Lincoln’s Inn, 
died on 14th July. He was admitted in 1914. 


Mr. A. SEWART 


Mr. Allan Sewart, solicitor, of Lancaster, died on 3rd July, 

aged 84. He was admitted in 1889. 
Mr. H. P. STANES 

Mr. Henry Percy Stanes, late Registrar of Hanley and Stoke- 
on-Trent County Court, died at Bournemouth on 20th July, 
aged 73. 

Mr. FL W. WIGGLESWORTH 

Mr. Francis William Wigglesworth, solicitor, of Chancery 
Place, Booth Street, Manchester, died on 3rd July, aged 7s. 
He was admitted in 1895, 


SOCIETIES 


At the fifty-ninth annual meeting of the HAMPSHIRE 
INCORPORATED Law Society, held recently, the following officers 
were elected: president, Mr. C. H. S. Blatch, Lymington ; 
vice-president, Mr. W. K. Pearce, Southampton ; members of 
the committee, Messrs..M. H. Pugh, A. R. Lightfoot, R.C. Brooks 
and KR. S$. L. Bowker; hon. secretary and hon. treasurer, 
Mr. L. P. Paris; assistant hon. secretary, Mr. C. G. A. Paris 
The meeting was followed by the annual dinner, at which 
Mr. Justice Croom-Johnson, Mr. Justice Collingwood, the 
President of The Law Society and many other distinguished guests 
were present. 
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